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1 SUPERIOR COURT OF THE STATE OF CALIFORNIA 

2 FOR THE COUNTY OF SANTA CLARA 

3 —oOo— 

4 

Coordination Proceeding ) JCCP No. 

4042 

5 Special Title (Rule 1550 (b)) ) 

) 

6 In re TOBACCO CASES II ) 


7 ) 

The People of the State of ) 

8 California, et al. v. Brown & ) 

Williamson Tobacco Corp., et al. ) 

9 (SF No. 996781) ) 

) 

10 And ) 



11 

The People of the State of ) 

California, et al. v. Philip Morris ) 


12 

Incorporated, et al. ) 

(LA No. BC 194217) ) 


13 

) 


14 

—oOo— 


15 

BE IT REMEMBERED that, pursuant to Notice 

and 

16 

Subpoena, and on Tuesday, April 11, 1999, 

commencing 

at 


17 

9:44 a.m. thereof, at 70 West Hedding Street, 9th 

Floor, 

18 

San Jose, California, before me, ANA M. DUB, RMR, 

CRR, a 

19 

Certified Shorthand Reporter, personally appeared 


20 

RICHARD NICHOLS 


21 



22 

called as a witness by the Defendant Lorillard 

Tobacco 

23 

Company, who, having been first duly sworn, was 

examined 



24 

and testified as follows: 


25 

—oOo— 


26 

// 


27 

// 


28 

// 
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1 EXAMINATION BY MR. GROSS 

2 MR. GROSS: Q. Good morning. Could you 

please 


before? 


when I 
and I 


3 

state 

your name for the record. 

4 

A. 

Richard Nichols. 

5 

Q. 

Mr. Nichols, have you ever been deposed 

6 

A. 

Yes, I have. 

7 

Q. 

How many times? 

8 

A. 

I can't — there may have been one time 


9 was very young for a civil case, but certainly — 
10 can't remember, because I would have been very 


young. 
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11 

a 

12 


13 

first 

14 


15 


16 

your 

17 

Health 

18 


19 

of 

20 


21 


22 


23 

ought to 


24 

rules 

25 

today. 

26 

counsel 

27 

are 

28 


but certainly I was once two years ago, a year and 
half ago. 

Q. Was that the only time other than the 

time? 

A. Yes. 

Q. All right. And was that related to in 
capacity as an employee of the Department of 
Services? 

A. Yes. Actually, I work for the Department 
Public Health. 

Q. Okay. But it was in that capacity? 

A. Yes. 

Q. Well, before we go too far, I probably 
go over some of the basics about what the ground 
are today and what we're going to be trying to do 
First of all, have you talked to your 
about what a deposition is and what the procedures 
going to be? 


7 


(619) 

very 

far 

down 

be 
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1 A. Yes, I have. 

2 Q. Okay. Let me just go through a couple 

3 briefly then. 

4 We'll be going forth in the same 

5 question-and-answer format that we have been so 

6 today. The court reporter to my left is taking 

7 everything that we say accurately, and in order 

8 sure that it's accurate — and accuracy is 


important — 


9 we need to be sure that we're not interrupting 


to 


each 

10 

you. 

11 

when 

12 

if 

13 


14 


15 

she 

16 

answer. 

17 

need to 

18 

that. 

In 


other when we speak. So I'll try not to interrupt 

and if you could try not to interrupt me, because 

the court reporter writes, it gets very confusing 

we're both talking at the same time. 

Your counsel may at certain points make 
objections to the form of my questions. Unless 

instructs you not to answer, I'm entitled to an 

It's your deposition today, and if you 

take breaks at any point, we'll be happy to do 
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19 

time 

20 
21 
22 

there 

23 

some way 

24 

25 

occur 

26 

It 

27 

confuse 

28 

question 


fact, we probably should take breaks from time to 

just to avoid fatigue and for bathroom breaks and 
whatnot. 

I'm sure as we go through this today that 

will be times when I ask questions that are in 

unclear or not properly phrased. If you have any 
questions about that — the only reason that will 

is because of my own shortcomings as a questioner. 

wouldn't be in order to trick you in any way or 

you. If you have any questions about what my 


8 
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1 really means, please ask me. Is that okay? 

2 A. Um-hum, yes. 

3 Q. Just another thing I notice. It is 

important 

4 to answer audibly so that the court reporter can 


hear 


5 


you. So nods of the head don't work, but yeses 


and noes 

6 are much better. 

7 A. Sure. 

8 Q. Okay. We're in an informal setting today 

in a 

9 conference room with a court reporter. I do want 


to 

10 


11 


12 


13 

don' t 

14 

you a 

15 

no 

16 


remind you, however, that you are under oath. You 
understand that? 

A. Yes. 

Q. Okay. And one thing to bear in mind, we 
want pure speculation on your behalf. So if I ask 
question that really you can't answer it, you have 
real information about and I'm asking you purely 


to 

17 

really use 

18 

evidence. 

19 


speculate, let me know that, because we can't 
speculation on the record. It's not good 

We are entitled to your best estimate. 


So at 
have 


20 

21 


appropriate, 

22 

23 

it if 

24 

25 

frame it 

26 


times I may ask you to estimate something if you 

some knowledge about it. That would be 
but 

not — no pure speculation. 

A. If I give you an answer, should I qualify 

I have some doubt about it or feel there's some 
speculation or I can't quite recall? Should I 

that way? 
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27 Q. Yes. That would be helpful if you — if 

I ask 

28 a question and you're not sure whether you can 

answer 

9 
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1 it, you should let me know. And if I'm asking for 

2 speculation, let me know. And if you can 
estimate, let 



3 

me know 

that as well. 


4 

A. 

Yes. 


5 

Q. 

Okay? 


6 


Okay. Perhaps we should start with your 


7 

educational background. 


8 


Can you basically just outline for me 

your 





9 

educational background post high school. 


10 

A. 

Post high school. I graduated from a 

small 





11 

liberal 

arts college. And when did I graduate? 

1971. 





12 

And I got a Bachelor of Arts degree. And then I 

was 





13 

self-employed. 


14 


And then a number of years later, in the 

early 





15 

'80s, I 

then went to a school to get my master's 

of 





16 

business 

administration. 


17 

Q. 

I'm sorry. Your master's in? 


18 

A. 

Business administration. 


19 

Q. 

Okay. What school did you go to for your 


20 

M.B.A. ? 



21 

A. 

M.B.A., I went to the local facility, the 


22 

University of Phoenix. 


23 

Q. 

Okay. And did you specialize in any area 

of 





24 

your M.B 

.A. studies? 


25 

A. 

It was pretty broad. It was a pretty 

broad 





26 

course. 

I chose not to go beyond that degree to 


27 

specialize. 


28 

Q. 

And you graduated from the University of 

10 
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1 

Phoenix? 



2 

A. 

1984 . 


3 

Q. 

1984. Any other further formal 

education? 




4 

A. 

No. 


5 

Q. 

Okay. For your B.A., what was your 

major? 





6 

A. 

At that time — I'm trying to think of 

what it 





7 

actually 

was. I believe it was photography 

graphics. 




8 

Q. 

What was the name of that school? 


9 

A. 

Linfield College. 


10 

Q. 

Did you, in either your undergraduate 
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the 

like 

to 


11 

12 

13 

14 

15 

16 

17 

18 
19 


courses 

20 

21 

22 

23 

24 

25 

26 

27 

where 

28 

period? 


curriculum or in your M.B.A. curriculum, engage in 

study — any public health-related studies? 

A. No. 

Q. How about science generally? 

A. No. 

Q. And I would assume the same for things 

statistics or other types of endeavors that relate 

quantitative evaluation? 

A. Only in a business sense did I take 

that related that way. 

Q. No biostatistics or — 

A. No. 

Q. Okay. Perhaps now we should turn just 
generally to your employment background. 

It sounded like you had a period of time 
between when you graduated from your liberal arts 
education and your M.B.A. Could you tell me about 

you worked or what you did during that time 


11 
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1 

A. 

I was self-employed. 

2 

Q. 

Okay. 

3 

A. 

I owned a retail store. 

4 

Q. 

And that was from what years? 

5 

A. 

From 1972 through probably 1979. 

6 

Q. 

Okay. And after that? 

7 

A. 

After that, I then went to work for a 

hard disk 



8 

drive manufacturing company. 

9 

Q. 

Okay. And does that take you up to when 

you 



10 

went to 

business school, or are there any other - 

11 

A. 

No. Then I went to work for a medical 

laser 



12 

company. 

And I started my coursework between — 

sort of 



13 

as a bridge between the jobs — 

14 

Q. 

I see. 

15 

A. 

— while I was working. 

16 

Q. 

I see. So that was — just working 

backwards 



17 

here, what were the years for the hard disk drive 

18 

company? 


19 

A. 

I'm trying to think. I think it was 198 

20 

through 

1983. 

21 

Q. 

Okay. And then the medical — 

22 

A. 

Medical laser would have been 1983 

through 



23 

probably 

1987 . 

24 

Q. 

Okay. And so you graduate — you got 

your 



25 

M.B.A. while you were doing that — 

26 

A. 

Yes. 

27 

Q. 

— last job? 

28 

A. 

Yes. 
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1 Q. I see. Okay. And then after the medical 


laser 


planning 


in? — 


2 company? 

3 A. Then I went to work for a financial 

J 

4 firm. 

5 Q. What's the name of that firm? 

6 A. Waddell & Reed. 

7 Q. What time period did you work for them? 

8 A. I worked for them from — what was that 

9 '87 through '89. 

10 Q. '89. Okay. And then after that? 

11 A. Then I went to work for in the County of 

12 Santa Clara, one of the county supervisors. 

13 Q. Which county supervisor? 

14 A. Ron Gonzales. 

15 MR. GROSS: Off the record for a moment. 

16 (Discussion off the record.) 

17 MR. GROSS: Back on the record. 

18 Q. How long did you work for Ron Gonzales? 

19 A. About two and a half years. 

20 Q. And that would be from 1989, roughly, to 

21 A. Yes. 

22 Q. And what did you do there? 

23 A. I did — my title was policy aide, and it 


24 work related to the various departments in the 
County of 

25 Santa Clara. And I basically advised the 
supervisor on 

26 department- and agency-related issues. 

27 Q. I see. Were any of the agency-related 

issues 

28 relating to the agency that you work for now? 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
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1 A. Some of them were. 

2 Q. What would those issues generally have 


been? 


public. 


some of 


A. Basically, on — they would deal with the 
relating of the Public Health Department to the 

either through task forces or commissions, and 

the policy issues related in those areas. 

Q. Did tobacco policy or any policy relating 


8 tobacco fall within that? 

9 A. Not at that time. 

10 Q. When you say "not at that time," not 

during any 

11 time while you were in that position? 

12 A. Right, yes. 

13 Q. Did you have any interactions with — 

well, I 
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14 

there 

15 

dealt 

16 

17 

18 
19 


phased 

in 


20 

year I 

21 

he was 

22 


23 


24 

prior 

25 

but I 

26 

in 

27 

county 

28 


guess by that time, I would assume by about 1990 

was a group within the Department of Health that 

with tobacco issues. 

A. Yes. 

Q. Is that when that began, around 1990? 

A. Yes. It was sort of a — it sort of 

with the passage of Prop 99, which was the same 

went to work for the supervisor. Well, the year 

elected. 

Q. Sure. 

A. I actually started working with him just 
to that, a few months prior. And it sort of — 
wasn't — I was aware of it, but I wasn't involved 
those policy issues at that time because this 
wasn't doing much. 


14 
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1 Q. Okay. So during the '89 to '91 period, 

while 

2 you were working for the supervisor, just so I 

3 understand, did you have any interactions with the 

4 people during that time period who were at this 

5 department starting up the Prop 99 program? 

6 A. Not with the people in the department, 

but with 


7 some of the community people that were getting 

involved 


8 through their community coalition. 

9 Q. Who would those people be generally? Are 

there 


10 

11 

12 


prominent 



13 


14 


15 


16 

had 

17 

boards 

18 


19 

who was 

20 

from 

21 


22 


formative 

23 

off the 


names of groups? 

A. It was individuals. 

Q. Can you name for me sort of the most 


people? 

A. Sure, yes. Dr. Roger Kennedy. 

Q. Okay. 

A. And he was the most prominent because I 


known him from some other policy and advisory 


that he was on. 

I also knew at the time Stephen Coray, 

the county health officer. And I also knew him 

other policy work that he was involved in. 

Q. And those two gentlemen were doing 

work with respect to getting the Prop 99 program 


24 ground in the county? 
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doing 


25 

A. 

Yes . 

26 

Q. 

Is that fair to say? 

27 

A. 

Yes. 

28 

Q. 

Do you know what those two gentlemen are 


15 
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1 now? Do they still have any involvement in the 

Prop 99 

2 program? 

3 A. Roger Kennedy does on the — with the 

4 coalition. Stephen Coray is retired and moved 

from the 

5 county. 

6 Q. What is the coalition? 

7 A. It's the Tobacco Control Coalition, and 

it's a 

8 group of community-based organizations, nonprofit 

9 agencies and individuals that are — that form an 

10 advisory role to the Public Health Department. 

11 Q. Could you break that down a little bit 

more for 


12 


Are 


me. You mentioned community-based organizations. 


13 

that you 

14 

15 

16 


nonprofits; 


17 

Lung 

18 

they 

also 


19 

such 

as 


20 

sort 

of 


21 


22 


23 


24 


25 

you 

26 

entities, 


27 


28 


and 


there some specific organizations, their names, 
can tell me about? 

A. There's — when I say "community-based 
organizations," I'm primarily referring to 

and those can be groups ranging from the American 

Association, American Cancer Society; and then 

go into some of the more locally based groups, 

Asian Americans for Community Involvement. It's 

a moving group. Catholic Charities, IRCC. 

Q. I'm sorry. What's the IRCC? 

A. IRCC is Indochina — Indochinese Refugee 
Resettlement Corporation, something like that. 

Q. And when you say these are moving groups, 

mean that — or that it's a moving group of 

that sometimes one of those entities might be 
particularly involved in advising the department 


16 
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1 another time some other entity is? Is that what 

you 

2 mean? 

3 A. Yes. They don't directly advise the 

4 department, but they do so through their 
membership on 

5 the coalition. The membership is not a 
hard-and-fast 
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process. It's an open membership, and the 


organizations 

7 


mind, 

than 


9 


participate as they see fit and as time allows. 

Q. Were there any other groups that came to 

recognizing that they come and go over time, other 


10 the ones that you've mentioned? 

11 A. Stanford University, the Valley Medical 

Center, 

12 American Heart Association, Mexican-American — 

MACSA is 


13 the acronym, M-A-C-S-A; it's Mexican-American 
Community 

14 Services Agency — AACI. No, I think I already 

15 mentioned AACI. 

16 Q. I'm not sure. 

17 A. Asian Americans for Community 

Involvement. 


18 Q. Oh, I see. Yes. 

19 A. I tend to think of them in terms of their 

20 acronyms. That's how they refer to themselves. 

21 Q. Right. 

22 A. I'm trying to think. Community 
Solutions, City 

23 of San Jose. 

24 That's the quickest list that comes to my 

mind. 

25 Q. Okay. And all of those groups have 

26 representatives on the Tobacco Control Coalition? 

27 A. Yes. 

28 Q. I see. And the Tobacco Control Coalition 

has 


17 
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1 existed since the beginning of the Prop 99 

formative 

2 years, all the way up to present? 

3 A. Yes. 

4 Q. I see. Does the Tobacco Control 

Coalition 


5 

tobacco 

6 
7 


with 

8 

of 

9 

to 

10 


11 

"yes, " 

12 

in 

13 

But 

14 

were 

15 


16 


provide advice with respect to environmental 
smoke issues? 

A. I'm trying to — when I — when I started 

the program, the second year, in its second year 

operation, and I believe they took — I'm trying 

think back. Yes, I would say yes. 

That's not speculation, but it is a 

because their involvement has changed as the norms 

society has changed and as the law has changed. 

thinking back to that time, certainly, yes, they 

involved. 

Q. I see. So they were involved at that 
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time? 

Is 



17 

it correct to say that at various times throughout 

1990 


18 

to present they had ETS-related involvement in 

their 


19 

advice activities? 


20 

A. Yes. I believe they were actually formed 

in 


21 

1990 but perhaps not really active until '91. But 

it' s 


22 

sort of a — I'm not familiar with that prior 

year, 

what 



23 exactly they did. 

24 Q. Well, let's go back for a while to your 

25 employment background. We will probably circle 


back to 

26 some of this stuff again in a little bit more 

detail. 

27 So you worked from 1989 to '91 for 
Supervisor 

28 Gonzales. After that, did you come to the 
department? 


18 
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1 

A. 

Yes . 


2 

Q. 

And before, you told me the correct name. 

What 





3 

is the correct name of the department? 


4 

A. 

It's the Public Health Department. 


5 

Q. 

Santa Clara County Public Health 

Department? 




6 


THE WITNESS: (Addressing Ms. Kennedy:) 

Is 

7 

that how 

we refer to it? 


8 


MS. KENNEDY: Um-hum. 


9 


THE WITNESS: Yeah, I think that would be 

the 

10 

correct 

term, although it's actually part of a 

different 




11 

agency. 



12 


MR. GROSS: Q. Maybe we should go over 

that 

13 

now just 

so that we help to get the terms down a 

little 





14 

bit bitter. It would be helpful, I think, if you 

gave 





15 

me an overall sense of the organization chart. 


16 

A. 

Overall, we have the County of Santa 

Clara. 

17 

Q. 

Okay. 


18 

A. 

And then we have the Santa Clara Valley 

Health 





19 

& Hospital System. 


20 

Q. 

Okay. 


21 

A. 

And then we have the Public Health 

Department. 




22 

Q. 

When you say "and then we have," you mean 


23 

that — 



24 

A. 

As far as — 


25 

Q. 

— the Public Health Department reports 


up the 
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26 

27 

organization 

28 


chain to — 

A. Yes. So if you're looking at an 
chart, you would see it connected — 


19 
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1 

Q. 

Right. I understand. 


2 

A. 

— in this fashion. 


3 

Q. 

And are there other entities that report 

to the 





4 

Santa Clara Valley Health Hospital — 


5 

A. 

Health & Hospital System. 


6 

Q. 

— other than the Public Health 

Department? 




7 

A. 

Yes. 


8 

Q. 

What are those? 


9 

A. 

Valley Medical Center. 


10 

Q. 

Okay. 


11 

A. 

Santa Clara County — 


12 


(Addressing Ms. Kennedy:) What do they 

call 





13 

that? 

The drug and — what do they call that? 


14 


MS. KENNEDY: DADS. 


15 


THE WITNESS: Drug and alcohol — 


16 


MS. KENNEDY: Department of Alcohol and 

Drug 





17 

Services. 


18 


THE WITNESS: Services, that's it. 


19 


Mental Health Department. 


20 


MR. GROSS: Q. I'm sorry. Mental 

health? 





21 

A. 

The Mental Health Department. It's a — 

the 





22 

name is 

an umbrella for all the health-related 


23 

departments. 


24 

Q. 

Do any of the health departments other 

than the 




25 

Public 

Health Department involve themselves in 


26 

tobacco 

-related issues? 


27 

A. 

The Valley Medical Center certainly does 

as the 





28 

county 

hospital, and they have been a recipient of 

the 




20 
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1 

Proposition 99 funds. 


2 

Q. 

Okay. Any others? I'm sorry. 


3 

A. 

Yes. Within the Public Health Department 


4 

group. 

the Maternal Child and Adolescent Health 

program. 





5 

Q. 

Just to interrupt for a second. I'm 

sorry. 





6 

Now we' 

re going down on the Public Health 

Department? 




7 

A. 

Oh, yes. 


8 

Q. 

Is that what you're doing? 


9 

A. 

Within the Public Health Department, 

there' s 

a 




10 

variety 

of programs and/or projects. 
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Q. Okay. And why don't we list those, to 


12 degree you know them. 


A. I'll give you the major ones — 

Q. Okay. 

A. — I'm familiar with. 

Our program is called the Tobacco 


15 A. — I'm familiar with. 

16 Our program is called the Tobacco 
Prevention & 

17 Education Program. 

18 Q. Okay. 

19 A. There's the Maternal Child and Adolescent 

20 Health. There's the TB — 

21 (Addressing Ms. Kennedy:) What is TB? 

22 MS. KENNEDY: Tuberculosis. 

23 THE WITNESS: (Addressing Ms. Kennedy:) 


25 

26 

27 

something 

28 


24 that just — 

25 Some of the titles have changed, so I'm a 

26 little unfamiliar with the new titles. 

27 MR. GROSS: Q. You could give me 


that approximates it, and just make clear you're 
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1 approximating, and that would be good enough for 

us. 

2 A. Approximate, the tuberculosis program. 

3 Q. Okay. Any others that are major ones? 

4 A. Disease Control. 

5 Q. Okay. 

6 A. Violence Prevention. 

7 Q. Okay. 

8 A. Traffic Safe Community — what was that? 

9 Traffic Safe — Traffic Prevention & Safe 

Communities, 

10 Immunization, Adolescent Pregnancy Prevention, 

Emergency 

11 Medical Services. 

12 MS. KENNEDY: There's HIV — 

13 THE WITNESS: HIV/AIDS. 

14 MS. KENNEDY: — Prevention. 

15 THE WITNESS: Is it HIV — it's HIV/AIDS 

16 Prevention & Education, I believe. 

17 MR. GROSS: Q. Any others? 

18 A. Those are the major ones that come to 


mind. 


19 There are some projects or programs that are grant 

20 funded that may be for a shorter period of time. 

21 example, the lead program is a — is currently in 

22 existence, but it was in a different form a year 

23 when it had a much larger grant. 

24 Q. Does that include? 

25 A. So — 

26 Q. I'm sorry. I interrupted you. 

27 Does that include Prop 99 grantee-type 

28 programs? 
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1 A. Prop 99, from my understanding, is 
distributed 

2 in different ways in this county. I'm not 

concerned 

3 with those parts of it. But I do know that there 

are 

4 some other groups that get Prop 99 money. 

5 Q. I see. But when you were referring to 

grant 

6 programs — 



7 

A. 


Oh. 


8 

Q. 


— within the department — 


9 

A. 


No. 


10 

Q. 


— those are not competitive grantees — 


11 

A. 


No. 


12 

Q. 


— that are — 


13 



Off the record one second. 


14 



(Discussion off the record.) 


15 



MR. GROSS: Back on. 


16 

Q. 


Okay. Going through some of these 

programs 





17 

that you 

listed that are programs of the Public 

Health 






18 

Department, you work for the Tobacco Prevention & 


19 

Education 

i Program. Is there an abbreviated term 

that 






20 

people 

use to refer to that program? 


21 

A. 


Yes. It's TPEP. 


22 

Q. 


TPEP ? 


23 

A. 


TPEP . 


24 

Q. 


Okay. So I'll refer to it as TPEP, if I 


25 

remember 

at least. 


26 

A. 


I don't usually refer to it that way, but 

other 






27 

people 

do. 


28 

Q. 


Okay. Maybe I'll call it the program. 


When I 
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1 

refer to 

your program — 


2 

A. 

That's fine. 


3 

Q. 

— we're talking about that program. 


4 


Other than your program, do any of these 

other 

5 

programs 

that you've mentioned within the Public 

Health 





6 

Department engage in tobacco-related activities? 


7 

A. 

Some of them do, yes. 


8 

Q. 

Could you tell me which ones? 


9 

A. 

Valley Medical Center. 


10 

Q. 

Okay. That was not actually within the 

Public 





11 

Health Department. 


12 

A. 

Oh, I'm sorry. 


13 

Q. 

Other than Valley — 


14 

A. 

I'm sorry. Okay. CHDP, which I did not 


15 

mention. 

or I can't remember if I mentioned it or 

not 

16 

actually. 

but it's — it's Child Health — 


17 


MS. KENNEDY: Development. 
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18 


THE WITNESS: I don't know what it stands 

for 





19 

other than Child — Children's Health. It's a 

program 





20 

that works to connect providers with families. 

medical 





21 

providers and families. 


22 


MR. GROSS: Q. Is that the same thing as 

the 

23 

Maternal 

Child and Adolescent Health? 


24 

A. 

It's associated with that group. 


25 

Q. 

I see. 


26 

A. 

I believe their budgets are submitted 

together. 




27 

but that's all. I'm a little unclear on that. I 

also 

28 

believe 

the Maternal Child and Adolescent Health 


24 
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1 

receives 

some funds. 


2 

Q. 

For tobacco-related work? 


3 

A. 

Well, from Prop 99. 


4 

Q. 

Okay. How about the Adolescent Pregnancy 


5 

Prevention Program? 


6 

A. 

No. 


7 

Q. 

You don't know, or no? 


8 

A. 

No, they do not. 


9 

Q. 

Okay. Disease Control? 


10 

A. 

They do not. 


11 

Q. 

Okay. Do you know what the Children's 

Health 

12 

program 

does that's tobacco related, generally 

speaking. 




13 

over — 

you know, from 1990 to '99 or 2000? 


14 

A. 

Roughly I know. 


15 

Q. 

Could you tell me generally? 


16 

A. 

They receive some Prop 99 funding to work 

with 

17 

families 

where there might be smoking by a parent. 


18 

Q. 

Is the nature of those programs to 

provide 





19 

information to the parent about the risks 

attributed 

to 



20 

smoking 

around children? 


21 

A. 

We used to provide — yes, we used to 

provide 





22 

them information in that regards. The amount of 

money I 





23 

understand that they receive is very small, and 

it' s 

24 

part of 

a component of their education. In order 

to 





25 

encourage their education about smoking, they 

receive 





26 

some funds to offset the expense of providing that 


27 

education. 


28 

Q. 

The "they" you're referring to there is 


the 


25 
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period 


confusing me 
9 


years from 
16 

provide them 
17 


if we 


basically. 

25 

materials 

26 
27 


Child Health program? 

A. Yes. 

Q. Right, okay. Do you know during what 

the Child's Health program has engaged in programs 

warn about ETS-related risks? 

A. Well, I know that we were involved with 
providing them information — 

Q. I'm sorry. Just to — the "we" is 

a little bit. Is the "we" now — 

A. Our program. 

Q. Your program — 

A. Yes. 

Q. — was involved? 

A. Yes. Our program was involved in giving 

information from — for the first five or six 

1991. So through 1997, I believe, we would 

information and meet with them on a regular basis. 
Q. And provide them programming materials 

information — 

A. Pamphlets. 

Q. — about ETS? 

A. Nothing — we would just talk to compare, 

were contracting with agencies where these people 

they were working with, just to touch base, 

Q. Do you know what they did with the 

that you provided to them? 

A. No, I don't. 


28 

public 


Q. Do you think they distribute them to the 


26 

VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 

1 in some way? 

2 A. I can only assume that they do. 

3 MS. KENNEDY: Objection; calls for 
speculation. 

4 MR. GROSS: I think that's fair. If you 

don ' t 

5 know, you don't know. 

6 Q. Who at the Public Health Department was 

7 involved in that program during 1991 to 1997? 

8 A. The individual name? 

9 Q. Yes. 

10 A. Her name is Cheryl Martinez. 

11 Q. Could you spell that, if you know? 

12 A. Cheryl is C-h-e-r-y-1. Martinez is 

13 M-a-r-t-i-n-e-z. 

14 Q. Is she still with the Public Health 

Department? 

15 A. Yes. 
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16 


Q. 

And if I wanted to know 

more about that 

program 







17 

and 

what 

it did during that time 

period, would she 

be 







18 

the 

person I should talk to? 



19 


A. 

Yes . 



20 


Q. 

What is her position? 



21 


A. 

I believe she's called - 

— and I'm not 


sure, but 

22 I believe she's called the CHDP coordinator. 

23 And also, in thinking back, I'm not sure 

the 

24 spelling of her first name, but I know it is 

Cheryl. 

25 So . . . 

26 Q. Okay. You had mentioned that the 

Maternal 

27 Child and Adolescent Health program had received 

funds. 


28 Was that — were those funds separate from the 
funds you 


27 
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1 were just talking about? 

2 A. Yes. 

3 Q. Do you know what they did that was 

tobacco 

4 related? 

5 A. No. And I'm not — I know that that 


program — 
6 


money 

sure 


7 



saying 

13 

other 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

each 

25 

26 

27 

28 


that is a statewide program, and I know that the 
was given to them at the state level, and I'm not 
if it was segregated at the local level. They 
block grant from the state, and I'm not sure if 
Prop 99 money is included in that block grant or 
that's handled. 

Q. Let me make sure I understand. You're 

it may be Prop 99 money, but it could be some 

state money that they receive; you don't know? 

A. Well, they do receive a variety of state 
monies, if you will, for different projects or 
programs — 

Q. Um-hum. 

A. — within the MCAH designation. 

Q. And is some of that money Prop 99 money? 
A. Yes. 

Q. I see. Do you know whether they've done 
anything that's ETS related? 

By the way, just — I think we understand 

other, but when I refer to ETS, I'm referring to 
environmental tobacco smoke, or secondary smoke. 

A. Yes, I understand that. 

Yes. In fact, a number of years ago I 
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1 worked with them on a special project that was a 

2 statewide requirement called the Comprehensive 

Perinatal 

3 Outreach program, known as CPO. 



4 

Q. 

Okay. And what did that program entail? 


5 

A. 

That program was designed to reach 

pregnant 





6 

women or women that were thinking of becoming 

pregnant 

t 




7 

either 

with a first child or other children. 


8 

Q. 

When you say "reach," reach them with 


9 

information about ETS? 


10 

A. 

Well, it was — by definition, it was to 

— an 





11 

outreach program of the county. So when I say 

"reach," 

12 

I mean 

literally to reach out to them, to find 

them. 





13 

to — the purpose was twofold. 


14 


One was to get them into early medical 

care. 





15 

and then also to reach them with information about 

some 





16 

secondhand smoke information, but also about the 

risk of 

17 

smoking 

as a pregnant woman. 


18 

Q. 

Do you know what time period this program 

took 

19 

place? 



20 

A. 

I was involved in it, and it was — let 

me 

21 

think. 

It ended in 1996, and I believe it started 

in 

22 

either 

'93 or '94. We started in this county a 

little 





23 

late from when we were supposed to. So I'm not 

sure 

24 

when it 

was. The program ran about two and a half 


25 

years, 

something like that. 


26 

Q. 

When you say you started a little late. 

you 





27 

mean you started a little late on the MCAH 

program? 

28 

A. 

On the CPO program. 
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1 Q. On the CPO program? 

2 A. Yes. 

3 Q. Just so I understand, is the CPO program 

then a 

4 statewide program? 

5 A. Yes. It was mandated by the legislature. 

6 MS. KENNEDY: I'm sorry. Did you say 

what CPO 

7 stands for? 

8 THE WITNESS: Comprehensive Perinatal 
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Outreach. 

9 

program, to 
10 

county 

11 

12 

13 

engaged 

14 

early 

15 

tobacco 


18 

19 

Adolescent 

20 

Health 

21 

division. 

22 

23 

Department of 

24 

25 

occurred 

26 
27 


in ' 93 


MR. GROSS: Q. And this statewide 

your knowledge, was it implemented similarly from 

to county? 

A. Yes. 

Q. So other counties also would have been 

in outreach programs to get expectant mothers into 

medical care and to give them warnings about 

smoke, including environmental tobacco smoke? 

A. Yes. 

Q. Who ran that program at the state level? 
A. It was run by the Maternal Child and 

Health section, I believe, of the Department of 

Services. I'm not sure if it's a section, a 

Q. I understand. 

A. It was that group as part of the 

Public — or Department of Health Services. 

Q. And on a statewide level, that program 

during what time period? 

A. That's what I was a little unclear with. 

think it started in '93 or was supposed to start 
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1 and ran for about three years, I believe, through 

' 96. 

2 Q. Do you know why it ended? 

3 A. Well, there was a series of lawsuits, and 

4 that's why I'm a little unclear. There was a 


series of 


funds. 


the gap 


answer to 


certain 


existed 


5 lawsuits at the state level that challenged the 

6 Q. I see. So let me see if I can fill in 

7 there. And let me tell you, I don't know the 

) 

8 this myself, but was this the circumstance where 

9 funds that were — let me back up. Strike that. 

.0 Was this related to a dispute that 

.1 during that time period about whether certain Prop 


12 funds should go to the Tobacco Control Program and 


13 educational services or should go to health 
accounts? 

14 Is that — are we talking about the same thing? 

15 A. I believe it's all related. There were 
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16 

and 

17 

funds. 

18 

health 

19 


20 

instance 

; r 


21 


22 

ways it 

23 


24 

things 

25 

ETS 

26 


27 

the 

28 

mandated 


was — we referred to it — we from the program 
statewide referred to it as diversion of Prop 99 
And the diversion refers to diverting it from the 
education account. 

Q. Right. And it was — but in this 

this was one of the things it was diverted to? 

A. Yes. I believe there was a variety of 

was diverted. 

Q. I see. And so when it was diverted, the 

that it was diverted to, some of them related to 

educational efforts, at least at some level? 

A. Well, the diversion was — took place at 

state level. And then the CPO program was a 
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1 funding at one-third of our Prop 99 allocation in 


the 


2 


diversion 

3 

that at 

4 


for 


5 

6 


county. So I'm not sure what — where the 

went at the state level exactly, but I do know 

the local level it required one-third contribution 

this program to occur. 

Q. And it occurred out of the monies that 


were 


7 coming into the tobacco control education account 

or out 

8 of the monies that were going into the health 

accounts? 

9 A. Tobacco education account. 

10 Q. I see. Earlier you said that the MCAH 


program, 

11 

potential 

12 

information 

13 

14 

about 

15 

16 

the 

17 

18 

knowledge 

19 

20 
21 
22 


at least one of its objectives was to reach 

mothers and expecting mothers to provide 

about secondhand smoke and smoking generally. 

Can you give me a little more detail 

that, how that was done? 

A. I was involved in my current capacity as 

person who dealt with the financial aspects of the 
program, but I can answer from the best of my 

of what I recall at that period of time. 

Q. Okay. That would be good to do. 

A. We — and I'll say "we" because I was 
technically part of that program because of the 


nature 

23 of my job. We used — we hired outreach workers 
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who 

24 

types 

25 


26 

or 

27 

have 

28 

our 



worked with community agencies, churches and other 

of community organizations which could also be 
businesses, to try to find women who were pregnant 

thinking of being pregnant who might not want or 

the knowledge to seek medical care. And that was 


32 

VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 

1 primary focus. 

2 Secondarily was to inform them about the 

3 dangers of smoking if they were a smoker. 

4 Q. Would you also provide them information 


about 

with 

workers 


the dangers of smoking if they lived in a house 

another smoker, for example? 

A. There was — at that time, our outreach 

were health-trained individuals, and so they would 


9 

would 

10 

11 

12 

13 

recall 

14 

directly 

15 

project was 

16 

17 

actually out 

18 

19 

county? 

20 
21 

of the 

22 

to be 

23 

24 

as a 

25 

population. 

26 

provide 

27 

could 

28 

through the 


yes, that would be one of the subjects that they 
discuss. 

Q. Did they provide these women with written 
materials that were warning-type information? 

A. The answer is yes. And I'm trying to 

the nature of those materials because I wasn't 

involved in the project. The nature of the 

not a centralized process. It was the health or 
community workers — or health workers were 

in the field. 

Q. Right. Fanning out throughout the 

A. Right. And so they had somewhat some 
independence to work with — especially with some 

community agencies or organizations which tended 

social-service related. And so they would work in 
conjunction with them, not on contract, but just 

way of reaching these populations or that 

Q. And did the department or anybody else 

them with general printed materials that they 

either choose to use or not use as they went 


33 
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1 day? 

2 A. We must have done that, because we — you 

know, 

3 we've always had available materials. 

4 Q. It sounds like you don't have a lot of 

specific 

5 knowledge on this point. 

6 A. I don't. 

7 Q. But if — would that normally have 

included 

8 materials about environmental tobacco smoke? 

9 A. Yes, as it related to their house or a 

smoking 

10 spouse. 

11 Q. Would those materials have been in 

multiple 

12 languages likely? 

13 A. Yes. 

14 Q. Were there certain ethnic groups or other 

15 subclassifications of the population that you were 

16 trying to reach other than just the fact that they 

were 

17 people who might be having children? 

18 A. Initially, we made a decision to focus on 

the 

19 Hispanic population. 

20 Q. You say "initially." Did you at a later 

point 

21 focus on other populations? 

22 A. Yes. 

23 Q. What were those? 

24 A. Vietnamese. And then what we would 

consider 

25 just general classification, which could be any 

mix of 

26 population. 

27 Q. Would information that was printed and 

28 distributed have been in languages other than 

Spanish, 
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1 Vietnamese and English? 

2 A. To the best of my recollection, no. 

3 Q. In other words, those would have been the 

4 languages? 

5 A. Yes. 

6 Q. Why were those groups selected, if you 


7 


recall? 

time 

in 


shouldn't 
10 
11 
12 

more 

13 

Asian and 

14 


A. Initially, the data from that period of 

indicated that the highest rate of birth occurred 

Spanish-speaking or Hispanic populations. I 

say "Spanish-speaking." I should say "Hispanic 
population." 

As the project progressed and we made 
inroads in the community, we realized that the 
specifically Vietnamese populations were also 
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having 

15 


16 


17 

if it 

18 

and very 


19 

were 

20 


21 

the 

22 


23 

discovered 


24 

being 

25 

became 

26 

could be 


27 

simply 

28 
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1 


2 

or at 

3 


4 

The 

5 

be 

6 

the 

7 


8 

terms. 

9 

title 

10 

not. 

11 


12 

people 

13 

process, 

14 

health. 

15 

health," 

16 


17 


18 

were. 

19 

level, 

20 


21 


22 


18 was an unwed mother, that it is kept very quiet 

19 secret. And we realized that those birth rates 

20 actually higher than we initially thought. 

21 The other part is that as we got out into 


25 purely Hispanic or purely Vietnamese and, as they 

26 more culturated, that perhaps they were — they 

27 a mixture of ethnic backgrounds. And we couldn't 

28 put a blanket classification on them. 

VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
4-8344 

1 Q. Were there any evaluations done of that 

2 program, either during the time it was undertaken 

3 a later point? 

4 A. There may have been at the state level. 

5 information that we collected was not required to 

6 evaluated, but was required to be reported through 

7 MCH. 

8 "MCAH" and "MCH" are interchangeable 

9 Our county chooses to include adolescents in the 

10 because we reach adolescents. Some counties do 

11 Q. I see. 

12 A. But in — we reported the number of 

13 reached through the standard MCH reporting 

14 which was handled by that section of public 

15 Q. When you say "that section of public 

16 do you mean MCAH? 

17 A. Yes. 

18 Q. So let me make sure I'm clear. There 

19 then, not specifically evaluations at the county 

20 but there was some sort of a persons reached 

21 calculation — 

22 A. Yes. 


http://legacy.library.ucsf.§dute^xl3qp?2lM/(pd.1industrydocuments.ucsf.edu/docs/xfhl0001 



23 Q. — that was done? 

24 A. Yes. 

25 Q. Do you have any recollection of what the 

26 persons reached numbers were? 

27 A. I don't at all. 

28 Q. Do you know who would have that 

information? 
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or 


also 


collected at 
7 

and 


9 

10 

11 

12 

13 

14 


have 


worked 

15 

capacity. 

16 

17 

division 

18 

information 

19 

20 

sure how 

21 

distinct 

22 

23 

Health. 

24 


A. I think probably the MCAH division would, 

project — whatever it's called — in the city 
program — in the county. I'm sorry. And it was 

standardized state reporting method. 

Q. Does that mean that at the state level 

there was a — all those figures that were 

the county level were then sent up to the state 

there was some statewide — 

A. Yes. 

Q. — reach calculation? 

A. Yes. 

Q. Do you know who at the state level would 

been responsible for gathering that information? 

A. I know the people that we, as a project, 

with are no longer there or no longer in that 

So I really don't know now. 

Q. Do you know what project or program or 

within the state department might have that 

now? 

A. It would be the MCAH, or MCH. I'm not 
the state refers to their program, but it is a 
program. 

MS. KENNEDY: That's Maternal Child 
THE WITNESS: Maternal Child Health or 


Maternal 

25 

carried 

26 

27 
an 

28 

county 


Child and Adolescent Health. How the program is 
out. 

MR. GROSS: Q. So that program — that's 
ongoing entity at the state level and at the 
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1 level? 

2 A. Yes. 

3 Q. It's just they don't do that program that 
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4 

you're 

referring to anymore? 


5 

A. 

From my understanding, what happened 

after 

the 




6 

series 

of lawsuits was that this county continued 

the 





7 

program 

but received the funds directly from the 

state. 





8 

And I understand that those were still Prop 99 

funds, 





9 

but did 

not come out of the health education 

account. 




10 

I'm not 

sure. 


11 

Q. 

This is after 1996? 


12 

A. 

'95, '96, in that area. 


13 

Q. 

So the — I'm sorry. 


14 

A. 

Yes. So the county — Santa Clara County 


15 

continued to do the CPO program, but I was no 

longer 





16 

part of 

it and I had no connection with it. 


17 


I have recently learned, however, that 

they did 




18 

receive 

some money from Prop 99, but at the state 


19 

source, 

not from local. 


20 

Q. 

Okay. And I think I might not have 

understood 




21 

something earlier that you have clarified now. 


22 


So both the state and the county MCAH do 

still 





23 

do this 

program? And when I say "this program," 

I'm 





24 

referring to this CPO program. 


25 

A. 

Yes . 


26 

Q. 

And it still involves outreach, including 

with 





27 

respect 

to providing information about smoking and 

ETS? 





28 

A. 

Yes. However, we have no connection with 

them. 
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1 

Q. 

Again, "we" there, you mean — 


2 

A. 

The tobacco program. 


3 

Q. 

— your program doesn't? 


4 

A. 

Yes, yes. 


5 

Q. 

Who is the person within the county who 

might 





6 

have — 

who might keep the reach numbers that you 

were 





7 

referring to before? 


8 

A. 

Her name is Julie Grisham. 


9 

Q. 

Is she still at the county? 


10 

A. 

Yes. 


11 

Q. 

And what is her position, if you know? 


12 

A. 

Well, in that capacity she would be the 

MCAH 





13 

director. 


14 


MS. KENNEDY: What's her title? I don't 

know. 





15 


THE WITNESS: I think that's one of her 

titles 

. 




16 

She is 

actually a senior public health manager. 
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but she 


17 

18 

would 

19 

summarize 

20 
21 
22 

documents? 

23 

24 

25 

provided 

26 

27 

28 

what I 


serves as the MCAH director. 

MR. GROSS: Q. Do you know whether she 

have a document or set of documents that would 

the reach numbers? 

A. I believe that she would. 

Q. Have you ever seen those sorts of 

A. I have not seen those. 

Q. Do you know whether they would break down 
beyond reach in to those, for example, who were 

information about tobacco smoke health risks? 

A. They could. I'm not sure it is part of a 
standardized state reporting. I'm assuming from 
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1 remember that the reports deal with quality types 


of 


talked 


Center as 


you 


me 


received — 


accounts at 

25 

26 


programming as well as numbers reached. 

Q. Back to the organizational chart that we 

about before you mentioned the Valley Medical 

another group that does tobacco-related work. Can 

tell me a little bit about what they do? 

A. From my understanding — well, I — let 

correct that. Valley Medical Center serves as the 
county hospital, and in that capacity they 



10 

they receive funds from Prop 99 to treat indigent 


11 

indigent 

populations that do not have insurance. 

so 





12 

uninsured. 


13 

Q. 

When you say they receive Prop 99 funds. 

is 

14 

that the 

health account funds as opposed to the 


15 

education 

account funds or do you not know? 


16 

A. 

I know they're not health education 

funds. 

I 




17 

don't know specifically what other fund it comes 

from. 

18 

Q. 

So if we had an amount that was, for 

example. 

19 

the total 

amount that was given to the county for 

health 

20 

education 

funds with respect to Prop 99, this 

would be 




21 

additional money to that, because it's not — 


22 

A. 

Yes . 


23 

Q. 

— in the health education — 


24 

A. 

Yes. Prop 99 is divided into six 


the state level from the tax collected. 

Q. I've seen that before, but if you know 
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them 


27 


offhand, it might be helpful just to list what 


those 

28 accounts are so that we can then be speaking more 
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1 

accurately. 


2 

A. 

Let me try. 


3 

Q. 

Okay. 


4 

A. 

I know it's the health education account. 

It' s 





5 

an unallocated account. It's physicians account. 


6 

Q. 

Physicians account? 


7 

A. 

Physicians account. I'm drawing a blank. 


8 

Q. 

That's okay. I just — 


9 

A. 

Oh, education. 


10 

Q. 

Well, you said health education account. 


11 

A. 

No. Education going to — 


12 

Q. 

Oh, Department of Education? 


13 

A. 

— Department of Education. 


14 

Q. 

Okay. 


15 

A. 

And that's — I'm definitely blank now on 

the 





16 

other 

two. 


17 

Q. 

There's two others. So what you were 

saying 





18 

before 

is the Valley Medical Center receives Prop 

99 





19 

funds 

that are not from the health education 

account 

but 




20 

are from one of those other accounts? 


21 

A. 

Yes. 


22 

Q. 

I see. Do you know what they do with 

those 





23 

funds? 



24 

A. 

From my understanding — and that is an 


25 

understanding from talking with the doctors and 

with our 




26 

finance department — that the funds are used to 


27 

reimburse for the treatment of uninsured patients. 


28 

Q. 

Do you know whether any of the funds are 


used 
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1 to provide information about smoking risks to the 

2 patients in addition to treatment? 



3 

A. 

I do not. 


4 

Q. 

We'll probably get into this a little bit 

more 

5 

later. 

but let me just ask this question: Do you 

know 

6 

if the 

Valley Medical Center provides information 

to 

7 

people 

it treats about risks associated with 

tobacco 

8 

smoke? 



9 

A. 

I don't know that. 


10 

Q. 

Okay. Going back to the organizational 


chart 
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Tobacco 


and 


It 


alcohol 


no. 


11 

again, are there any groups other than your 


12 

Prevention & Education 

Program, the CHP, the 

MCAH 

13 

the Valley Medical Center that are involved 

in 

14 

tobacco- 

related issues 

within the Public Health 

15 

Department? 



16 

A. 

CHDP . 



17 

Q. 

Children's Health? 


18 

A. 

I don't know 

what the last stands for. 

19 

might be 

disability or 

something. I don't know. 

20 


MS. KENNEDY: 

Development? 


21 


THE WITNESS: 

I don't know. 


22 


I ' m not — I 

don't know if the drug 

and 

23 

services 

provide — or 

alcohol and drug services 

24 

provides 

information about tobacco or not. 


25 


MS. KENNEDY: 

But they're not part 

of the 

26 

Public Health Department. 


27 


THE WITNESS: 

No, no. I'm sorry. 

Well, 

28 

He asked 

_ 
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1 Did you ask for any group that I knew of? 

2 MR. GROSS: Q. I don't think I asked it 


very 

whole 


3 


clearly. I guess what I really care about is the 


4 county — 

5 A. Okay. 

6 Q. — state government — or county 


government 

7 

8 

was 



10 

haven't 

11 

about 

12 

in . 

13 


14 

sure. 

15 

that 

16 

messages 

r 


17 

that. 

18 

back 

19 


20 

Health & 

21 

Clara. 



apparatus. 

And as I understood, in the county there 

the Santa Clara Valley Health & Hospital System. 

any group within there that we've defined or 

defined yet other than the ones we just talked 

that does tobacco-related work I'd be interested 

A. It might occur in the Alcohol and Drug 
Services, but certainly I don't know that for 

I've heard that they do try to reach their clients 

have a multitude of problems with a variety of 

but I don't — I don't have firsthand knowledge of 

Q. Okay. Are there any entities — let me 

up. 

You had told me the Santa Clara Valley 
Hospital System reports to the County of Santa 
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level 


that 


does 


22 

23 

24 

25 

26 

27 


group, 

28 

what 


Are there any other entities that are at the same 

on the organization chart, so to speak, as the 
Santa Clara County Valley Health & Hospital system 

also do tobacco-related work? 

A. I believe the Social Service Agency now 

some tobacco-related work through their Prop 10 

but we don't work with them, and I'm not sure at 
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1 

extent 

they do that work. 


2 

Q. 

Is there another county entity that is 

the 





3 

Prop 10 county entity, or is that within the 

Social 





4 

Services? 


5 

A. 

It's through Social Services. 


6 

Q. 

Are there any other organizations that 

are at 





7 

that same level as the Social Services Agency and 

the 

8 

Santa 

Clara Valley Health & Hospital System? 


9 

A. 

Not that I know of. 


10 

Q. 

Well, we actually got quite diverted from 

what 

11 

I was 

originally asking you about, which was your 


12 

employment background. 


13 


My recollection was you said you came to 

work 

14 

at the 

Department of Health, the Public Health 


15 

Department in 1991. Is that right? 


16 

A. 

Yes. 


17 

Q. 

Can you go through for me the positions 

that 

18 

you've 

held at the Public Health Department from 

then 

19 

until 

now? 


20 

A. 

Yes. It's only been one position, and 

it' s 

21 

called 

management analyst. 


22 

Q. 

Okay. And what do you do in that regard? 


23 

A. 

It's a position that has a very broad job 

duty 

24 

list. 



25 

Q. 

Well, let me ask this first: As a 

management 




26 

analyst, are you working within the Tobacco 


Prevention & 

27 Education Program? 

28 A. Yes. 
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1 Q. And to whom do you report? 

2 A. There's just been a change, but let me 

give 
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3 

you — 



4 

Q. 

I'm sorry. 


5 

A. 

I'll give you my current one as of this 


6 

morning. 



7 

Q. 

Okay. 


8 

A. 

It's Dena Dickinson. Dena's spelled 

D-e-n-a. 





9 

Q. 

And what is her position? 


10 

A. 

She is a senior public health manager. 


11 

Q. 

Is the senior public health manager the 

person 





12 

who's in 

charge of the Tobacco Prevention & 

Education 




13 

Program, 

or is there somebody else that's in 

charge? 





14 

A. 

No. She would be in charge. 


15 

Q. 

And who does she report to? 


16 

A. 

The director of public health. 


17 

Q. 

And that's the head person for the 

Department 




18 

of Public Health or the Public Health Department? 


19 

A. 

Yes. 


20 

Q. 

And who is that? 


21 

A. 

Her name is Guadalupe Olivas, 

0-1-i-v- 

-a-s. 




22 

Q. 

And who does that person — 


23 

A. 

Doctor. 


24 

Q. 

And does she report to the head of the 


25 

Santa Clara Valley Health & Hospital System? 


26 

A. 

Yes. 


27 

Q. 

And who's the head of that? 


28 

A. 

His name is Bob Sillen, S-i-l-l-e-n. 
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1 

Q. 

You had mentioned that you now report to 

Dena 





2 

Dickinson. Was there someone else who was in her 


3 

position 

prior to her while you were working at 

the — 





4 

A. 

Yes . 


5 

Q. 

And who was that? 


6 

A. 

Let me take it backwards, because it's — 

if I 





7 

start at 

the present and go backwards, it's a 

little 





8 

easier. 



9 

Q. 

Okay. 


10 

A. 

Bonnie Broderick. 


11 

Q. 

And she was the head of the TPEP? 


12 

A. 

Yes. 


13 

Q. 

From what time period, roughly? 


14 

A. 

It was '97 to '98, roughly. 


15 

Q. 

And before Bonnie Broderick? 


16 

A. 

Was Dena Dickinson. 


17 

Q. 

And she is the person who is again now — 


18 

A. 

Yes . 


19 

Q. 

— the head? 


20 


I see. And what period was she in that 


21 

position 

9 


22 

A. 

'95 through '97, roughly. These are all 


rough 
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23 

dates 


24 

Q 


25 

A 

to 


26 

spell 


27 

Q 

TPEP ? 


28 

A 

would 


Q. What time period was he the head of the 
A. It was about a year period of time, so it 
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1 have been — what was that? '94 through '95? 

Something 

2 like that. Perhaps a little less than a year. 

3 Q. And before him? 

4 A. Stephen Coray. Coray is spelled 

C-o-r-a-y. 

5 Q. During that time period, was he the head? 

6 A. From my start in '91 through — 

7 MS. KENNEDY: '95? '95? 

8 THE WITNESS: '94. '91 through '94. 

9 MR. GROSS: Q. Have your 
responsibilities 

10 changed over time during the period while you've 

been a 

11 management analyst? 

12 A. Yes. 

13 Q. How have they changed, generally 

speaking? 

14 A. The variety of work has varied. My job 

has 

15 always been a very open, fluid job duty and 
description. 



16 

Q. 

Well, let's start from now and work 

backwards, 




17 

I guess. 

Can you give me an idea of some of the 


18 

categories or types of tasks or responsibilities 

that 

19 

you have 

in your present position? 


20 

A. 

Certainly. Budget planning. I interact 

with 





21 

the state on our contract issues with the state. 

I' ve 

22 

handled 

subcontracts that we've done with 

community 




23 

organizations. 


24 

Q. 

Okay. 


25 

A. 

I've participated as a trainer within our 


26 

program. 



27 

Q. 

Okay. 


28 

A. 

I've worked with the CPO project when 

that 

was 



47 





VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 

(619) 

544- 

8344 



1 

part of 

our — we were associated with that 


program. 

to 


2 I've done some broader policy issues as it relates 

3 the role of our program within public health. 
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Those are 

4 the broad categories. 



5 

Q. 

That's helpful. Is there anybody within 

the 

6 

program 

that is particularly focused on 

ETS-related 




7 

issues? 



8 

A. 

No. 


9 

Q. 

Can you tell me a little bit about who — 

well, 





10 

let me back up. 


11 


You gave me a list, and as you were 

giving 

me 




12 

that list, it sounded like that was a list of 

things 





13 

that you've done over time rather than one that 

was just 




14 

what you're doing right now in the last year. 

let' s 

say. 




15 

Is that 

correct? 


16 

A. 

Well, it's both. It's stuff that I have 

done 

17 

as well 

as have done over time. 


18 

Q. 

Right. But the list was meant to be sort 

of an 





19 

inclusive list of things you've done over time? 


20 

A. 

Yes. 


21 

Q. 

Okay. Can you give me an idea of — 

well, 

22 

maybe I 

ought to ask it this way: How many people 


23 

presently work within the — within your program? 


24 

A. 

There are 11 positions, plus a part-time 

extra 





25 

help position. 


26 

Q. 

Are those all filled? 


27 

A. 

We have two vacancies. 


28 

Q. 

Can you identify for me the basic 

positions? 

I 
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1 guess what I'm trying to do now is get a very mini 

2 organization chart like we had above, earlier. 

3 A. Okay. We have — the largest group of 

people 

4 in our program are health educators. That's a 

general 

5 classification. I'm not using county terminology. 

6 Q. Okay. 

7 A. And then we have a clerical. 

8 Q. Okay. 

9 A. We have myself as an analyst. And we've 

10 recently — well, we actually had two analysts 

prior, 

11 but we're in the process of changing the job 
titles, but 


12 the number of positions are the same. 

13 Q. Are there any categories other than 


health 


14 educators, clerical and analysts? 

15 A. No. 

16 Q. What do health educators do? 
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17 

trained 

18 

19 

about 

20 

also 

21 

smoking who 


tasks? 


tasks, or 
26 

does 

27 

other 

28 


A. Health educators work on — they are 
to — excuse me. 

They're trained to educate the public 
secondhand smoke and the dangers of smoking. They 
conduct cessation classes for people who are 


22 

want to 

quit. 



23 

Q. 

How many 

people are there that 

do those 

24 

A. 

There are 

eight. 


25 

Q. 

Do all of 

them perform each of 

those 


do they break up so that one is the person who 
secondhand smoke and one is the person that does 
types of smoking, et cetera? 
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A. No. They all do the same type of tasks. 


but 

that 


1 

2 

3 

4 

countywide, 

5 

6 

7 

8 

areas, 

9 

each 


they have there each — each has specialty areas 

they focus on, but they still all do all tasks. 
Q. And do they all provide education 

or do they break down — does one of them have 
responsibility for one part of the county versus 
another? How is that done? 

A. Generally speaking, it's broken down by 

but there is overlap and they will fill in for 



10 

other. 



11 

Q. 

Okay. And analysts, is there only one 

analyst 





12 

and that's you right now? 


13 

A. 

Yes. 


14 

Q. 

I'm trying to understand the distinction 


15 

between 

an analyst and a health educator. Maybe 

you 





16 

could explain that for me. 


17 

A. 

Health educators are trained, either by 


18 

experience or education, to be more knowledgeable 

in 





19 

public 

health as far as terminology, history. 


20 

techniques. 


21 

Q. 

Would those people tend to have, for 

example. 

a 




22 

master' 

s in public health administration? 


23 

A. 

They could. They would be a master's of 

public 





24 

health. 

not administration. Just a master's of 

public 





25 

health. 

M.P.H. Some do. Some have bachelor's of 

health 





26 

science 

. 


27 

Q. 

So they're a little bit more 
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1 A. Yes. 

2 Q. And then contrast that with analysts, if 

3 could. 

4 A. Analysts — well, my position is, as I 

5 more of a generalist in the analyst or the 
category, and there was no requirement for 

7 health experience or training. And so that the 

8 functions that I perform would be tangential to 

9 functions of the health educators or perhaps not 

10 There may be no relationship at all. 

11 Q. So do the health educators — are they 


you 


stated, 

5 

management 

6 

specific 


the 


at all. 


sort of 


12 more directly interfacing with the public at large 


than 


internal 


for a 


list of 
your 

we 

so I 


13 do you? 

14 A. Yes. 

15 Q. And you're more dealing with sort of 

16 policy. Is that fair? 

17 A. Yes. 

18 MR. GROSS: Okay. Can we take a break 

19 few minutes? 

20 MS. KENNEDY: Good idea. 

21 (Recess taken.) 

22 MR. GROSS: Back on the record. 

23 Q. Before we broke, you had gone through a 

24 the different types of activities that you do in 

25 position or have done over time. I thought maybe 

26 could go through those in a little bit of detail 

27 can understand a little bit better. 

28 One of the things you mentioned is budget 
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1 planning. Can you tell me a little bit about what 

you 

2 either do now or have done with respect to budget 

3 planning? 

4 A. The budget planning part of our program 

is done 

5 in conjunction with what's called the 
comprehensive 

6 plan. And these are two elements that are 
required by 

7 the state in order to receive our funds. 
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period 


The comprehensive plan covers a specific 


time to 
that 
amount 
broken. 


9 

10 

11 

12 

13 


up 

14 

15 

been as 

16 

depending 

17 

determined by 

18 

about 

19 

20 

periods 

21 

that 

22 

23 

24 

25 
of 

26 


of time that the state designates as a period of 

do a certain amount of work. The budget part of 

reflects, based on fiscal years, the total dollar 

to be allocated for that comprehensive plan but 

again, into the individual fiscal years that make 

that period of time. 

As I recall, those periods of time have 

short as one year and as long as three years, 

on estimated funding cycles and priorities 

the state. When I say "the state," I'm talking 

the Department of Health Services. 

Q. When you say one to three years for the 

of time, you're referring to the periods of time 

the comprehensive plans encompassed? 

A. Yes. 

Q. Okay. 

A. And the budget does relate to that period 
time, but still broken out by individual fiscal 


years. 

27 The budget planning is done in 
conjunction with 

28 the plan based on the allocation amount as 
estimated by 
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1 the state Department of Finance and also by the 

type of 

2 work that we were going to be doing and estimated 

3 expenses to accomplish that work. 

4 That's my response, basically, to your 

question 

5 about budget planning. 

6 Q. Okay. Now, with respect to the 
comprehensive 

7 plan, is the county operating under the ambit of 

one 

8 comprehensive plan right now? 

9 A. Yes. 

10 Q. What's the time period for that one? 

11 A. That time period is beginning in 1998 and 

12 ending in 2001. And so it's fiscal year '98-99, 

13 '99-2000, and then 2000-2001. 

14 Q. And what was the comprehensive plan 

period 

15 before that, if you remember? 

16 A. I believe it was '96 through '98. I 
believe it 
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actually 
to the 


17 

was two 

years. 


18 

Q. 

Before that? 

19 

A. 

I can 

't recall 

20 

Q. 

Okay. 

Now, is 

ig 




21 

where you pull 

together 

22 

present 

it in 

some sort 

23 

state? 



24 

A. 

What 

the state 

25 

and I'll 

speak 

to this 

26 

because 

it has 

changed 


27 

28 


with the program, local program. 

And the state gives us — so speaking in 


now 

working 

terms 
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1 of the current plan, the state sends out direction 


for 


in the 


2 

3 

4 

5 

take a 

6 

be 

7 

relates to 

8 
9 

protocols 



10 

background 


11 

that 

12 


13 

well. 

14 

And 

15 

document 

16 


17 

areas 

18 


education 

19 

20 
21 

priority 

22 

heard 

23 

24 

another 


preparing a comprehensive plan covering a specific 
period of time. As part of that — it's actually 

physical form of a very large three-ring binder. 

The information in the binder, if I can 

step back, covers the way procedures are going to 

handled over that period of time, whether it 

the comprehensive plan or whether it relates to 
contractual or budgetary issues. It sets up 

for making changes, for mailing, for some 

information, and it is really a type of document 

sets the tone and the manner of operating to the 
state — with the state and operating locally as 

Part of that is the comprehensive plan. 

some of the background material included in the 

relating to the comprehensive plan deals with 
state-established priority areas. And these are 

and methods of working or approaching health 

that we would use as the basis for developing our 
comprehensive plan. 

Q. When you refer to state-established 

areas, are you talking about the sort of — I've 

reference at the state level to the three priority 
areas. One is countering protobacco influences; 
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25 is, I believe, tobacco smoke cessation, smoking 

26 cessation; and the third is secondary tobacco — 

27 secondhand smoke-related programs. Is that 

correct? 

28 A. Those are roughly them. It's countering 
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1 protobacco influences, youth access, secondhand 

smoke or 

2 environmental tobacco smoke, and a fourth one 


actually 

of 


3 


is cessation. And that one is — a limited amount 


5 

6 

established 

7 

level as 

8 
9 

working — 
10 

including 



11 

each of 

12 


13 

the 

14 

have 

15 


16 

they 

17 


18 


19 


20 

various 

21 

gets 

22 

has the 

23 


24 


25 

a 

26 


27 

the 

28 

have 



time and money can be spent on that one. So it's 

priority area, but it's at a very low level. 

Q. Okay. And I take it those are 

the state level but carried out at the county 

priority? 

A. Yes, yes. And we have the option of 

well, we must work in all of those areas, not 

cessation, but the degrees to which we work in 

those sections is determined by us locally. 

Q. And those have been the priorities from 

beginning of the program, as far as you know, or 

they changed over time? 

A. They have changed somewhat, but basically 
are the same. 

Q. And has ETS always been a priority area? 
A. Yes. 

Q. Within the county, as between those 

areas, you were saying that the county chooses — 

to choose which to emphasize more or less. What 

county's chosen emphasis been over time? 

A. Initially, we worked on — at the very 
beginning of the program was cessation, which was 

higher priority at that period of time, and 
environmental tobacco smoke. And that was during 

period of time when I first started, so that would 
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1 been through maybe '92 . 

2 Q. Okay. 

3 A. Maybe '93. 

4 And then we shifted, as the state 
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shifted, into 

5 countering protobacco influences, which focuses a 

lot on 

6 marketing and countering — what we would call 

7 countermarketing from our perspective, and then — 

8 Q. What time period was that? I'm sorry. 

9 A. That started probably about '93 or '94 

through 

10 the present. 

11 Q. Okay. 

12 A. And then — could you repeat your 
question, 

13 because I'm — 

14 Q. Sure. I think it got a little unclear 

there, 

15 and it's probably my fault. 

16 You were saying, I guess, first, that 
cessation 

17 and ETS, I think you were saying, were the most 

18 focused-upon areas during the 1990 through '92 

time 

19 period. 

20 A. Yes, yes. 

21 Q. And then you said that there was then a 

period 

22 beginning in 1993, I believe, where countering 

23 protobacco influences became the highest priority 

of the 

24 three. 

25 A. That is because at the state level, the 

state 

26 determined that this was an area that they would 

27 determine to be a priority area. And at that 

time, 

28 '93-94, they lowered the cessation status to a 

lower 
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1 priority. 

2 Q. I see. And what about — how did 
environmental 

3 tobacco smoke and youth access fall in the 

hierarchy 

4 during that period? 

5 A. The environmental tobacco smoke issue at 

that 

6 time was approached by our county as a policy 


and the 


it had 


7 And by that, I mean encouraging city governments 

8 county to restrict smoking in public places. And 

9 to do less with the science as with what I would 


10 from my terminology a comfort issue. And we 
focused on 

11 that environmental tobacco smoke, again, as a 

policy 

12 issue and not necessarily on the health effects. 


13 more on the comfort level. 
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14 


As we shifted — 


15 

Q. 

And what time period are you talking 

about 

16 

there? 



17 

A. 

That was — well, the comfort level 

policy was 




18 

basically from '9- — from what I understand, it 

was 

19 

when I 

started working, so it must have started in 

' 90, 

20 

1990. 



21 

Q. 

Until when? 


22 

A. 

Probably — well, it coincides with the 

passage 





23 

of numerous ordinances in the county, through the 


24 

cities, 

which probably goes into '94-95 area. 


25 

Q. 

So during that time period, you were 

focusing 




26 

more on 

policy issues that related to passing 

ordinances 




27 

and the 

like that would reduce the places in which 


28 

smoking 

could occur? 
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1 

A. 

Yes. 


2 

Q. 

Okay. And then you said that in 19 — 

that 





3 

ended in 1994. What changed at that time? 


4 

A. 

I wouldn't say necessarily ended, because 

it' s 

5 

sort of 

an — 


6 

Q. 

Ongoing? 


7 

A. 

— an ongoing situation, but the 

importance 

as 



8 

a priority to our county changed. And we started 


9 

focusing more on youth access to tobacco products 

and to 





10 

countering what we called protobacco influences. 


11 


The reason why it shifted, again, is 

because 

12 

cities, 

the state itself, and private businesses 

were 





13 

restricting smoking. 


14 

Q. 

So, in other words, you were having some 


15 

success 

in actually accomplishing that objective. 

So 

16 

then it 

was time to turn — 


17 

A. 

Yes. 


18 

Q. 

— to some of these other objectives — 


19 

A. 

Yes. 


20 

Q. 

— from a standpoint of priority? 


21 

A. 

And to address the diminished priority of 


22 

cessation, that was — that was because of the low 


23 

success 

rates in getting people to stop smoking 

and in 





24 

the evolve — take that back — the changing or 

evolving 




25 

method 

of operating and perceived effectiveness 


26 

statewide of the various priority approaches — or 


27 

priority area approaches. 


28 

Q. 

Okay. 
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1 A. In other words, what we did and what the 

2 did after the initial setting up of the Prop 99 


programs 

3 was, through a series of exchanges, observations, 

4 discussions at the state level and with the 

counties, 

5 determined that we needed to change the way we did 


our 


recently 

last 

focused 

this 

And when 

to 

would be 


9 

10 

11 

12 

13 

14 

15 


programs and how we operated. 

Q. Now, more recently, has the focus more 

gone back to environmental tobacco smoke in the 

several years? 

A. In some respects it has, but to more 

populations or to situations. But primarily, in 

county we focused more on youth access issues. 

I say "youth access," that refers to youth access 

tobacco products. Those primarily would focus 
underage or under-18-years-of-age youth, so it 


16 

17 

18 

19 

issues in 

20 


underaged youth. And, to a certain extent, to 
countering — what we call countering protobacco 
influences, which would be countermarketing. 

And the environmental tobacco smoke 

this county would be, again, focused on specific 



21 

situations and/or populations and be less general 

and 





22 

less policy related. 


23 

Q. 

So you were telling me earlier that the 

state 

24 

comes out 

with a comprehensive plan guidance 

document 





25 

with associated materials that are sent to the 

counties 

. 




26 

Do the counties then come back with and provide 

some 

27 

sort of a 

. document to the state that says, "Okay. 


28 

Here's what we're going to do for this time 

period"? 
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1 

A. 

Yes. 


2 

Q. 

What's that document called? 


3 

A. 

It's called a comprehensive plan. 


4 

Q. 

Okay. And I take it, then, there was 

probably 




5 

a county 

comprehensive plan published around 1998 

for 

6 

the 1998 

to 2001 time period? 


7 

A. 

Yes. 
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8 

roughly. 

9 


10 


11 

if 

12 


13 


14 

that 

15 


16 

document. 


17 

can 

18 

LO 

Oh 

19 


20 

a 

21 


22 

It' s 

23 


24 

that it 

25 

respect 

to 


26 

does it 

27 

tracking 


28 


Q. And there would have been one in 1996, 

for the '96 to '98 period? 

A. Yes. 

Q. How long a document does that tend to be, 

you are familiar with it? 

A. Tends to be around 80 to 90 pages. 

Q. What sort of material is generally in 

document? 

A. It's actually a very simply formatted 
The form has changed over a number of years. So I 
address the most recent period of time from about 
'96 forward. 

It is a document that's what we consider 

standard-type work plan which shows objectives, 
activities, tracking measures and assigned staff. 

done in a chart format. 

Q. Is it all forward looking in the sense 

says — it covers those categories only with 

what you're going to do in the next period, or 

also summarize the objectives, activities and 

that took place in the past? 
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1 A. No. It's all forward. 

2 MR. GROSS: Can we go off the record for 
a 

3 minute. 

4 (Discussion off the record.) 

5 MR. GROSS: Q. Before the break, one of 

the 

6 things that you had mentioned that is a 
responsibility 

7 of yours is budget-related responsibilities. 

8 Can you tell me a little bit more about 


what 

9 

10 

11 

has 

12 

and the 

13 

based 

14 

requirements . 

15 

16 

the 

17 


your budgetary — what sort of budgetary 
responsibilities you have? 

A. The — well, it's actually two part. One 

to do with how we work within the county system, 

other part is submitting the budget to the state 

on our allocation and following state 

Q. Okay. And another — let me see if I 
understand what you're referring to then. Within 

county part, the process of speaking within the — 
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18 


should 

be 


19 


20 

state 

21 


22 

bit 

23 

to get 

24 

since 

25 

it 

26 

with the 


27 


28 


discussing within the county what the budget 

for a given year and the second part, submitting 
proposals to the state or communicating with the 

about the budget? 

A. More or less. The county part's a little 

more complicated, because with Prop 99 funding — 

technical, we've operated under the same contract 

the initiation of the program in 1989-90, whenever 

was started. So we're under the same contract 

state. But we've only — and every time we have a 
fiscal year, it's considered a contract amendment. 
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1 

Because 

of that, we are able to roll unspent money 


2 

forward 

into the next budget cycle or fiscal year 

cycle. 





3 

Q. 

Okay. 


4 

A. 

And it's very complicated for the county 

to 





5 

account 

for that, because most — well, I would 

say 





6 

probably 

90 percent, 95 percent of the county 

budget 





7 

begins and ends specifically on the fiscal year. 


8 

June 30th and July 1. And so we're somewhat 

unusual 

in 




9 

the fact 

that we can carry balances forward. 


10 

Q. 

So — 


11 

A. 

And — 


12 

Q. 

I'm sorry. 


13 

A. 

So that's why I have to work with the 

county 

to 




14 

explain 

to them how that works, if we have 

contracts 




15 

that went over the line or obligations of some 

type. 





16 

It's somewhat complicated. 


17 

Q. 

So on that carrying-forward issue, you 

get a 





18 

certain 

amount of funds from the state for a given 

year. 





19 

and if you have funds left over, are you able 

just, 





20 

generally speaking, to carry them over to the next 


21 

year — 



22 

A. 

Yes . 


23 

Q. 

— for usage? 


24 

A. 

Yes. 


25 

Q. 

Let me ask you another question or two 

about 





26 

this. Do you actually keep sort of the budget 

figures 





27 

for your 

— for the department on the Prop 

99-related 
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funding programs? 
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1 A. The — more or less, yes. But the 

complete 

2 answer is that since we are part of a larger 


system 

, I 


3 

The 

4 


5 

which 

is 


6 


7 

files, 

the 


8 

am 

9 


10 

budget 

11 


12 

what the 


13 

there' 

s 


14 

level 

that 


15 


16 


17 

you 

18 

in 

19 


20 

marked 

21 


22 


23 

relating 


24 

And 

25 

what 

26 

track 

27 


28 


at the 


don't maintain what I would call the audit trail. 

audit trail actually rolls back into the finance 
department of the health and hospital system, 

the Santa Clara Valley Health & Hospital System. 
And so they maintain all the master 

end of the audit trail, if you will. And I simply 

the program part of that and try to look at the 
operational pluses and minuses in a basic type of 

monitoring. 

Q. So you're not the definitive source of 

budgetary amounts are. There's something — 

some entity at the health and hospital system 

tracks that? 

A. Yes. 

MR. GROSS: I see. I'm going to give to 
now — this is going to be deposition exhibit next 
order. 

(Whereupon, Defendants' Exhibit 416 was 
for identification.) 

MR. GROSS: Q. This is a chart that we 
received from the Department of Health Services 

to the allocation of funds to local lead agencies. 

I have to say, I'm not entirely sure I understand 

each of these numbers tracks and what it doesn't 

and whether it's accurate or not. 

And I thought I'd ask you to take a look 


63 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 

1 entry for Santa Clara County and comment about 

what you 

2 think those numbers track and whether those are 


accurate 

3 reflections of what the budget has been for the 

4 department or maybe for the program within the 

5 department. 

6 A. Yes, they're accurate. 
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7 

8 
9 

and 



10 

right- 

hand 


11 

DHS004505. 


12 

at the 

13 

What 

14 

put a 

15 

DHS 

16 


17 

listed 

18 

'89-90 

it 


19 

you 

20 
21 

allocated 

22 

the 

23 

24 

you say 

25 

that 

26 


that 

27 

program 

28 


Q. Those are accurate? 

A. Yes. 

Q. So where it shows under Santa Clara — 

you'll notice for this document, in the lower 

corner there's a control number which says 

At times I'll refer to numbers like that that are 

bottom right-hand corner, typically, of documents. 

that means is that when we got the document, we 

control number on it so that we can track it. So 

refers to Department of Health Service. 

So on that document, on the page that's 

DHS004505, for Santa Clara, under fiscal year 

lists $1,560,861. Do you know what that — can 

explain to me what that number represents? 

A. That represents the portion of funds 

to Santa Clara County for the tobacco program for 

fiscal year '89-90. 

Q. Okay. And that figure would be — when 
"allocated to the tobacco program," does that mean 
there could also be funds that are Prop 99 funds 
are allocated to the county but are not tobacco 
funds? 
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1 A. Yes. 

2 Q. And that was sort of a long question, so 

let me 

3 ask it more simply. The 1,560,000 figure doesn't 

4 include some Prop 99 funds that the county would 

have 

5 received? 

6 A. True. 

7 Q. Do you know what those funds are and what 

their 

8 amounts are? 

9 A. I do not, no. 

10 Q. But those would have been the kind of 

funds 


11 that would have been used, for example, for the 

hospital 

12 that you mentioned that gets funding from Prop 99? 
Is 


13 that an example? 

14 A. Yes. 

15 Q. And possibly for the COP program? 
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16 

A. 

CPO. 


17 

Q. 

CPO program. Okay. 


18 

A. 

Although that was not in existence at 

this 





19 

time, but — well, actually, that's not 

technically 




20 

correct 

, because the CPO program locally, during 

the 

21 

period 

of time which I believe is '92 through '95, 

that 

22 

portion 

of the money came from these numbers as 


23 

reflected on this table. 


24 


Subsequent to that, the money came 

directly 




25 

from the state to the county for CPO. 


26 

Q. 

So, in other words, during certain of 

these 

27 

years, 

the CPO funds would be within these 

numbers? 

28 

A. 

Yes . 
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1 

Q. 

But in other years, they would be in 


2 

addition — 


3 

A. 

Correct. 


4 

Q. 

— to these numbers? 


5 

A. 

Yes. 


6 

Q. 

Okay. And as you'll see if you go 

through. 





7 

this covers the '89 to '90 allocation, it goes all 

the 

8 

way up 

to '97 to '98 allocation on this page. 


9 


Well, let me back up. Are there other 

funds 

10 

that go 

to other county agencies from Prop 99 that 


11 

aren't 

included in this; for example. Department 

of 





12 

Education funds? 


13 

A. 

Yes. 


14 

Q. 

Any others other than Department of 

Education 




15 

and the 

ones we've discussed before? 


16 

A. 

Not that I'm aware of. 


17 

Q. 

Okay. And these, I take it — 


18 

A. 

Oh, no. Actually, there — well, there 

is a 





19 

category. I just — I totally forgot about it. 

The 





20 

state itself gives out direct grants through a 


21 

contracting process to individual organizations. 

They 

22 

do that 

without our input. 


23 

Q. 

Are these the competitive grantees? 


24 

A. 

Yes. 


25 

Q. 

Okay. That was actually my next 

question. 




26 

A. 

Okay. And there's another piece of that 

too. 





27 

They also give out what's called evaluation 

contracts 




28 

for evaluation measures too. 
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1 

contract to 
2 

3 

4 

5 

because we 


think 


reporter's 
10 
11 
12 

back 

13 

14 

county 

15 

16 

believe 

17 

18 

had 

19 

education or 

20 
21 

remember. I 
22 

23 

only 

24 

well? 

25 

believe 

26 

not. 

27 

28 


Q. That would be, for example, like a 

Stanford — 

A. Yes. 

Q. — to evaluate? 

A. Right. I totally forgot about that, 

don't have anything to do with that typically. 

Q. Okay. And by the way, just, again, I 

we're talking over each other a little bit. So we 
should be careful about that for the court 

sake. 

Other than the competitive grantees, the 
Department of Education and other — well, let me 


up. 


For the comprehensive grantees, does the 


get competitive grantee funding? 

A. I think that one year the county did, I 

just prior and maybe overlapping when I started. 
Q. Okay. Do you know whether that funding 

anything to do with providing ETS-related 

warning? 

A. I don't believe so. I'm trying to 
don't recall. 

Q. Do you know for sure that that was the 
time, or might there have been other times as 

A. I think it was the only time, because I 
they changed their policy where a county could 
Q. Directly get the funds? 

A. Direct — or something changed, perhaps. 


67 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 


the 

And 

me 

columns 

than 

take 


1 Q. Okay, okay. Now, I'd like you to turn to 

2 second page of this exhibit, which is DHS004506. 

3 you'll see there's an entry for Santa Clara County 

4 again. This chart is a little more confusing to 

5 because I don't think I understand what the top 

6 reflect. And I was wondering if you can, rather 

7 sort of me walking through each piece of it, maybe 
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this 


a minute to look at it and tell me what you think 


9 reflects. 


10 

A. 

Are you ready for my answer? 

11 

Q. 

Yes. 


12 

A. 

This particular 

chart shows the way the 

13 

allocation was initially 

— what the state 


estimated the 

14 allocation to be for our budget planning. 

15 Once the tax is actually collected, then 

the 

16 dollar amount is revised either upwards or 
downwards to 



17 

actually 

reflect 

what we would get 

based 

on some 

funding 

18 

formula 

that the 

state uses. 




19 

Q. 

And so 

for '97-98, on the 

first 

page and 

all of 

20 

the ones 

before 

that, on the first 

page. 

again. 

those 








21 

were amounts that actually were the collected tax 


22 

amount? 






23 

A. 

Yes. 





24 

Q. 

Okay. 

Now, this chart then has 

a '98-99 

number 








25 

under column — 

a column numbered 

1. It 1 

1 s the 

fourth 








26 

column from the 

right — from the 

left — 

- do you 

see 








27 

there? - 

- with the 797,000 figure. 




28 

A. 

Just one second, please. 
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1 
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4 

5 

6 

7 

8 
9 



10 

same 

11 

the 

12 


13 


14 

large 

15 

it. 

16 


17 


18 

left 

19 

that we 

20 

shows 

21 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 

Q. Sure. 

A. Okay, yes. I'm sorry. 

Q. Okay. And you'll see that there there's 
this — for Santa Clara County there's a $797,059 
figure? 

A. Yes. 

Q. Does that figure reflect what the county 
actually received for the '98-99 fiscal year? 

A. Yes, it does. 

Q. And so that column is really exactly the 
in terms of what's covered within the amount as 

columns on the first page? 

A. Yes. 

Q. Okay. After that there's a '99-2000 
column that has sort of three subcolumns within 

A. Yes. 

Q. What do those reflect? 

A. It reflects — the first section — the 
side of that column reflects what was estimated 
would receive from the state. The middle number 
the accounting adjustment after the actual tax was 
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22 collected. The right side of that column shows 

the 

23 actual amount we received in the county. 

24 Q. Okay. So does that mean that column 

that' s 

25 headed (2c) at the top and that has the figure 

621,241 

26 is the correct budgetary amount that was actually 

27 allocated to the county in the '99-2000 year? 

28 A. Yes. 
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of 

'98-99 


1 Q. Okay. And these — just to back up, both 

2 those numbers, the one that we talked about for 

3 and the one for '99-2000 that we just talked 


about, are 

4 

5 

6 

you'11 

7 

means 

8 

Column (a). 

9 

also a 

10 

number 

11 
12 

estimating 

13 

fiscal 

14 

15 
is 

16 

17 

18 

fiscal year 

19 

actually 

20 
21 
22 

23 

24 

numbered 3 

25 

it the 

26 

27 

collected 

28 
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1 A. Well, not quite. The first side of the 


accurate numbers? 

A. Yes. 

Q. Okay. And then in the third column, 
notice at the top it says "FY" — which I take it 
fiscal year — "00 through 01 Allocation" in 
Then there's a number at the bottom. And there's 
Column (c) which has another number. The second 
is 621,241. 

Is that the amount that they are now 
will be the total amount paid to the county for 
year 2000 to 2001? 

A. Yes, for budgetary planning, the 621,241 
what we've used. 

Q. Okay. And I take it when you say "for 
budgetary planning," that's just because the 

isn't over yet and you don't know what you 

get — 

A. Right. 

Q. — until the whole year goes by? 

A. That's correct. 

Q. And again, for that — the column 

that's for fiscal year 2000 through 2001, I take 

Column (b) is the adjustment that reflects the 
difference between what they thought would be 

in tax revenues and what actually was collected? 
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column 

and 

year' s 
it' s 


2 

3 

4 

5 


to be 


7 


describe 


which 

12 

guideline, 

13 

large 

14 

three 


remember 

17 

18 

second 

19 

20 
21 

larger 

22 

23 

24 

25 

figure, the 

26 

allocation 

27 


28 

guidelines. 


reflects what they estimated might be collected, 

then they just simply applied the same amount of 
reduction as they did once they knew the prior 

actual tax collected. So it is an estimate, but 

based on the last year's collection of the tax. 

Q. I think what's confusing me, there seems 

a lag time that goes on. Maybe you could just 

that for me. 

A. Well, what's missing here from this chart 

the chart that we get for this three-year cycle, 

this second, 4506, reflects. And in that 

comprehensive plan guideline plan document, the 

three-ring binder, it did an estimate for the 

fiscal years which the plan covers. 

The first fiscal year was — I can't 

if it actually met what they thought was going to 
happen, if there was an adjustment made. But the 

year, '99-2000, and the 2000-2001 years were pure 
estimates. 

The '98-2000 year, as reflected in this 

column, shows the actual amount adjusted — the 
estimated amount, the adjustment amount, and the 
actual — which gave us the actual amount that was 
given. So those reduction — the reduction 

negative figure is from the estimated dollar 

amount as stated a number of years ago, when we 

first given the plan procedural document or 
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1 Q. Okay. 

2 A. The column that you're referring to now, 

3 Column 3, is just — it's a very — in my mind, a 

very 

4 poor way the state gives us for planning, and it's 

just 

5 based on a level allocation for two years, which 

6 typically is used for planning but would never 


actually 


7 be accurate. 

8 Q. Okay. But just so I'm clear, the number 


Column (2c) is accurate for the 1999-2000 fiscal 
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10 

because 

that period is over? That is an accurate 

number 






11 

as 

to what was actually given to the county? 


12 


A. 

The year in which the tax was collected. 

which 

13 

was 

the 

prior year, is over, right. 


14 


Q. 

Right. And so once the tax year is over. 

you 






15 

know what you're getting for the next year? 


16 


A. 

Right. 


17 


Q. 

And that's that figure? 


18 


A. 

Yes . 


19 


Q. 

But the difference is for (3c), which is 

for 

20 

the 

year 

2000-2001, that number that's in Column 

(3c) , 

21 

the 

$621 

,241 figure, is not a final number yet? 


22 


A. 

That's correct. 


23 


Q. 

Okay. Do you have any way of estimating 

or any 






24 

breakdowns ever done of the amount of these funds 

that 






25 

are 

devoted to environmental tobacco smoke-related 


26 

endeavors? 


27 


A. 

I've never done that before. The answer 

would 

28 

be 

no. 
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Q. Does anybody do that? 

A. Not in this county. 

Q. Do they do it at the state level? 

A. I'm not sure. They might. I'm not aware 


5 it. 


amount 


Q. Is there a way to estimate what the 


7 would be? Would it be, for example, one-third, 

roughly, 

8 given the three main priority areas, or would it 


be some 


9 



10 

call a 

11 

it 

12 

devoted 

to 


13 

costs. 

Not 


14 

staffing 


15 

towards 

16 

activities is 


different amount than that, by estimate? 

A. I probably could give a — what I would 

ballpark estimate, but it's not as consistent as 
would seem, because the amount of staff time 
it — the bulk of our budget is for staffing 
the bulk, but a large percentage of it is for 
costs. And the amount of time that they put 
completing an objective or doing certain 
not consistent, either by the priority area 


division of 

18 three or the number of objectives that we have. 

19 In other words, some objectives are very 

20 time-consuming and might require a greater 
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percentage of 

21 time than another objective. So it's — it would 
be 

22 hard to estimate. I probably could do a rough — 

very 

23 rough estimate, but it would not be in a simple, 

even 

24 piece. It would take a little bit of time to look 
at 

25 the plan and to perhaps see what's involved in the 

26 activities. 

27 Q. So that's something you'd have to 


actually 


28 spend some time going back and looking at — 
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1 A. Yes. 

2 Q. — materials to figure out? 

3 A. Yes. 

4 Q. You said that most of the dollars are 


spent for 


programs? 


funded 


staff costs. Do you mean the actual paying of the 
salaries of the people who were working on the 

A. It would be salaries and benefits. 

Q. Okay. And then what other things are 

out of that amount? 

A. I'm sorry? 

Q. For the — what other things or types of 


called 


called 


take it 


break 


other. 


other 


28 

broken out 


12 items are typically funded out of this amount? 

13 A. The allocation amount? 

14 Q. Right. 

15 A. It would be staff time, a section called 

16 operation expenses, equipment expenses, an area 

17 other expenses, which includes subcontracts, media 

18 incentives, special expenses, and then a category 

19 indirect costs. And those are the major areas. 

20 Q. Do you have any sense of what the — I 

21 that there are budget documents that actually 

22 things down to some of those categories? 

23 A. Into the broad categories, yes. 

24 Q. One of the categories you mentioned was 

25 but then you mentioned a couple of things within 

26 like media, subcontracts. You may have mentioned 

27 something else. 

28 Are those also — would a budget be 
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1 that way too so that you could look at what the 

total 
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spent and 


budget 


things 


media amount spent was during a fiscal year? 

A. Yes. The difference between what was 

the budget will change — there is a difference, I 
should say, between what was spent and the actual 

amount, but they're substantially close. 

Q. And is that partly because you can carry 

over from one year to the next so — 



9 

A. 

Yes. 


10 

Q. 

— you might have a little bit of extra 

funds? 

11 

A. 

Yes. And also because the budget is 

reflective 




12 

of the 

work plan, and the work plan itself will 

change 

13 

and is 

not a fixed document. 


14 


MR. GROSS: Okay. Can we go off the 

record 

for 




15 

a moment. 


16 


(Discussion off the record.) 


17 


MR. GROSS: Back on the record. 


18 

Q. 

I wanted to ask you a few questions about 

any 





19 

discussions about this lawsuit that you might have 

had 

20 

other 

than with your counsel, which would be 

privileged 




21 

conversations . 


22 


Have you discussed this lawsuit, as you 


23 

understand it, with anybody either within the 

department 




24 

or outside of the department? 


25 

A. 

Not really, because I've never really 


26 

understood what it was about, really. I've talked 


27 

obviously people know that I was going to be 

deposed 

I 




28 

was unclear to what extent it was, because it 


wasn't 
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1 locally generated and I wasn't sure what it really 
related to. At one point I thought it related to 


some 

about 

people. 
with 
who 
this 


9 

10 

11 

12 


kind of media thing. But I haven't really talked 

it in any great accuracy or detail. 

Q. Let me give you the names of a couple 

I just want to see whether you've had any contacts 

any of these people — and you may not even know 

they are. You should let me know — either about 

lawsuit or about any other topic, for that matter. 
Mark Todzo? 

A. I think so. 

Q. Can you tell me what you think you might 
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Well, the name is real familiar. I think 


13 

14 


he 

the 


15 


16 

17 

generally 

18 

19 

health 

20 
21 
22 

I 

23 


longer. 

24 

this 

25 

26 

27 

28 


recall? 

A. 

was involved in the last deposition that I gave or 

previous deposition, I should say, that I gave. 

Q. What was the previous deposition 

about? 

A. It had to do with what we did as far as 

education in general, I believe. 

Q. When did that take place? 

A. H'm, that's what I was trying to think. 

think it was about a year ago, maybe a little 

Q. And was it with a court reporter like 

deposition? 

A. Yes, yes. 

Q. Do you know what the lawsuit, underlying 
lawsuit was that it related to? 
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1 A. I was trying to remember that, actually. 

It' s 

2 a little fuzzy, because there's been so many 

lawsuits 

3 that I've paid attention to, and I'm actually 

unclear. 

4 I have a copy of the deposition, but I 


haven't 


can' t 


you 

I 


and 

that 

have 

than 


5 even looked at it recently. I can't remember — I 

6 remember if it was the Mangini lawsuit. I can't 

7 remember each one specifically. 


8 


Q. 

Okay. 

Would the copy be something that 

9 

have handy and 

you could actually show me so maybe 

10 

could 

cut short 

some of the questions on it? 

11 


A. 

I have 

to talk with my counsel. 

12 



(Discussion off the record.) 

13 



MR. GROSS: Okay. Back on the record. 

14 


Q. 

Okay. 

Let's go over a couple more names 

15 

see 

if 

they're 

familiar to you. Well, strike 

16 



First, 

with respect to Mark Todzo, do you 

17 

any 

other recollections of dealing with him other 

18 

in 

the 

context 

of that one deposition? 

19 


A. 

No, I 

don't. 

20 


Q. 

Okay. 

How about Roger Carrick? 

21 


A. 

No. 


22 


Q. 

Brian 

Brookey? 

23 


A. 

No. 


24 


Q. 

Paul Dowhall? 

25 


A. 

No. 
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26 

Q. 

Or Dowhall? 

27 

A. 

No. 

28 

Q. 

Deborah Sivas? 
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l 

A. 

No. 



2 

Q. 

And when you say "no," I take it these 

are ! 

both 





3 

people you've never talked to nor never heard of? 



4 

A. 

Not that I recall, no. 



5 

Q. 

There are a lot of negatives in my 

question 

. and 





6 

your answer to the last one. Those are people 

that 

you 





7 

haven't 

ever heard of, to your recollection? 



8 

A. 

That's true, yes. 



9 

Q. 

Have you ever heard of the American 



10 

Environmental Safety Institute? 



11 

A. 

No. 



12 

Q. 

Have you ever had any contacts with 

anybody 

who 





13 

has said 

that they are either a plaintiff in this 



14 

lawsuit 

or a representative of a plaintiff in thi 



15 

lawsuit? 




16 

A. 

This current lawsuit? 



17 

Q. 

Yes . 



18 

A. 

No. 



19 

Q. 

Have you discussed this lawsuit with 

anybody 






20 

associated with the City of San Jose? 



21 

A. 

No. 



22 

Q. 

How about the City of Los Angeles? 



23 

A. 

No. 



24 


MR. GROSS: Okay. Maybe this is a good 

time 

to 






25 

break for lunch. 



26 


MS. KENNEDY: Okay. 



27 


MR. GROSS: Actually, I'm sorry. Can I 

just 

— 






28 

there are one or two additional questions on that 

area 

r 
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1 if that's okay. 

2 Q. Have you ever heard of the Lexington Law 


Group? 


Ellis? 


3 

4 

5 

6 

7 

8 
9 

1:27 P.M. 

10 

record? 

11 

marked 


A. No. 

Q. How about the law firm Preston Gates & 
A. No. 

MR. GROSS: Okay. Now, we can break. 
(Luncheon recess taken at 12:15 p.m.) 

—oOo— 

AFTERNOON SESSION 

MR. GROSS: Shall we go back on the 
(Whereupon, Defendants' Exhibit 417 was 
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wanted 


that we 


had a 


into it. 


that you 


12 for identification.) 

13 MR. GROSS: Q. I had the court reporter 

14 the next exhibit, which is Exhibit 417. I just 

15 to see whether this was familiar to you. 

16 This is the notice of taking deposition 

17 served on your office. 

18 A. Whoops. A little different, because mine 

19 different cover sheet on it; but yes, as I dig 

20 it does look familiar. 

21 Q. Had a different cover sheet? You mean 

22 first page was different? 

23 A. The first couple of pages were different, 

24 Q. Were these couple of pages on the one 

i 

25 had received? 

26 A. It's — 

27 MS. KENNEDY: A cover letter. 

28 THE WITNESS: — a cover letter from — 
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1 MS. KENNEDY: Allen Matkins firm. 

2 MR. GROSS: Okay. 

3 THE WITNESS: And then it went into the 

4 MR. GROSS: Q. If I could just look over 

your 

5 shoulder, I might be able to reconcile it. 

6 I think I know what the confusion is. I 


think 


there's 


through. 


want to 


7 you have the subpoena first — 

8 A. Yes. 

9 Q. — in that one. 

10 The subpoena. Okay, I see. And then 

11 the description. And then, see here, back here is 

12 cover page. So it's just in a different order. 

13 A. Yes. 

14 Q. Okay. So then that is — having gone 

15 compared your copy to this copy, appears to be the 

16 document; correct? 

17 A. Yes, yes, it is. 

18 Q. Okay. And so just so that I'm clear, I 

19 make — for the record, you're the person — if I 


20 you to the page "Exhibit A, (Attachment 4)" — 

21 (Witness confers privately with counsel.) 

22 MR. GROSS: Q. Well, that's B. I think 

23 A actually comes after it. There. 

24 A. Okay. 

25 Q. This identifies what we're looking for. 
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You 

26 are, in fact, the person that was most 
knowledgeable 

27 designated to respond to this category; 

correct? 

28 A. Yes. 


is that 
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1 


which is 


the 


documents? 


Q. Okay. And with respect to Exhibit B, 
the document request, you're the person — are you 
person who supervised the collection of the 


4 

the 

5 

6 

generally? 

7 

8 
9 

10 

11 

12 

13 

14 

question? 

15 

How, 

16 

17 

period of 

18 


A. Well, more or less, but I was away when 

final group was assembled. 

Q. How was the group assembled, just 

A. I have to ask — 

Q. Sure. 

A. — counsel here. 

MS. KENNEDY: Off the record. 

MR. GROSS: Off the record. 

(Witness confers privately with counsel.) 

MS. KENNEDY: Back on the record. 

THE WITNESS: Would you repeat the 

MR. GROSS: Q. Sure. The question was: 

generally, were the documents assembled? 

A. I had a scheduled vacation over the 

time when these were to be collected. I do 


remember 

19 speaking with some of the health education staff 

20 members, and the actual documents were fully 
assembled 

21 and boxed and sent to the requester while I was 

away. 

22 Q. Okay. 

23 A. But I picked or asked the folks that were 

the 

24 health educators themselves and knowledgeable in 

25 particular subject areas to assemble the 

documents. 

26 Q. So they took these documents out of 

probably 

27 their files, then? 

28 A. Their files, the group files, their own 
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1 personal desks. 

2 Q. In your absence, was there anybody who 

actually 


3 

together and 

4 

5 


was the person who finally gathered it all 

sent it out? 

A. Yes. 
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7 


8 

9 



10 

another 

11 


12 


13 

that 

14 

in the 

15 


16 


17 


18 


19 

programs 


20 

the 

21 

want 

22 

types 

23 


24 

that 

25 


26 


27 

and 

28 


that just 


Q. Who was that? 

A. His name is — his name is Chris Wilder. 
Q. Okay. And who is he? 

A. He is one of our health educators. 

Q. Okay. Moving along — well, let me ask 

question, a couple more questions about this. 

So is it correct to assume that all the 
documents that were produced to us are documents 

the Santa Clara County Department of Health keeps 

regular course of business as part of its Prop 99 
program? 

A. To the best of my knowledge, yes. 

Q. Okay. I think I want to now turn to 

questioning that relates to the ETS-related 

that have been done by your program really since 

time you've been here to present. I think what I 

to do first is try and get a working list of the 

of programs that exist. 

Going through the documents, I noticed 

there were — there are instances where there are 
specific focused programs, like, for example, the 
Smoke-Free Cars & Homes program, that take place, 

that there are also some other types of events 
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1 sort of occur on a regular basis. 

2 Can you describe for me, generally, what 

the 

3 types of events are and programs are that there 

are 

4 relating to ETS? 

5 A. The reference you made to the Smoke-Free 


Homes 


6 & Vehicles Campaign is very clearly defined in our 

7 plan, state work plan. It's a defined objective. 


relate to 

9 

10 


so the materials produced would be similar or 
each other. 

Some of the other materials most likely 


11 more generic in nature and may be from another 


source or 


12 distributed as part of an ongoing education 


campaign 

13 rather than unique to a particular objective. 

14 Q. Okay. Let me see if I understand what 

you're 

15 saying. I think I do. 

16 There are some specific focused campaigns 
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that 

17 

are 

18 

would 

19 

other 

20 

function? 


21 


22 

talked 

23 

Campaign. 


24 


25 

would 

26 


27 

because 

28 

we were 
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1 

of 

2 

the 

3 

that or 

4 


5 

do 

6 

some 

7 

to 

8 


9 

about 

10 

would 

11 


12 

we also 

13 

them 

14 

far as 

15 


16 


17 


occur that are done by the program, and then there 
also some general activities, and sometimes there 
be ETS things that are specific campaigns and 
times it's just part of the general education 
A. Yes. 

Q. Can you — one campaign that we just 

about was the Smoke-Free Cars [sic] & Vehicles 

Would it be fair to say that the efforts 
relating to the implementation of smoke-free bars, 

that have been an ETS-related campaign also? 

A. Yes. But I need to qualify that yes, 

in our county we've put a special emphasis on — 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
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not active in trying to get the law passed. First 

all, we're prohibited from doing it by our funder, 

state. But secondly, we did most of our work on 

related to that effort as far as a policy and 
enforcement-type education. We cannot enforce or 

enforcement activities or enforce laws, so we did 

education activities for the enforcers in regards 

smoke-free bars. 

Q. Okay. For example, educating bar owners 
health effects of environmental tobacco smoke, 
that be one? 

A. That might be part of what we did. But 

took a different approach in that we were telling 

that it would be easier as far as maintenance, as 

repainting, burns in the carpets or the stools. 

Q. Right. 

A. That type of thing. So it didn't 


exclusively 

18 

19 

20 
21 
22 

Bars 

23 

1990 


focus on environmental tobacco smoke. 

Q. Okay. 

A. But that was part of it. 

Q. Were there other campaigns besides the 
Smoke-Free Car [sic] & Vehicles and the Smoke-Free 

campaigns that have related to ETS in any way from 
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' 90s, 


24 

25 


we 

But 


to present? 

A. I believe back in the earlier part of the 

26 we did do some smoke-free workplaces. And I think 

27 did some education about smoke-free restaurants. 

28 I'm trying to think on how we approached those. 
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1 


more 

2 

smoke-free 

3 

didn't 

4 

the 

5 

probably 


but 

the 

relating 

is 

to be 
tobacco 


10 

11 

12 

13 


I know the smoke-free restaurants, it was 

of a comfort effort. But on the part of the 

workplaces, that — we didn't — we actually 

conduct that very long before the law changed in 

state through — I think it was AB 13. So we 

did some in regards to the health effects of ETS, 

there's always an element of the comfort and just 

maintenance parts of it as well. 

Q. Okay. Were there ever any campaigns 

specifically to preventing exposure of children to 
environmental tobacco smoke? And the reason I ask 

because I did see a lot of documents that seemed 

focused on exposure of children to environmental 


14 

15 

Homes & 

16 

17 

did 

18 

typically 

19 

"typically" 

20 

although the 



21 


22 

smoking 

23 

program 

24 

pregnant 


25 


26 

was a 

27 

[sic] & 

28 

the 



smoke. 

A. Certainly we did with the Smoke-Free 
Vehicles Campaign. 

I'm thinking back to some of the work we 

with the CPO project, even though that wasn't 

part of the tobacco program. And I say 

because it wasn't official tobacco program, 

source of funds, my position, were blurred in that 
distinction. But certainly we did focus on 

around small children because the perinatal 

dealt with women with small children and/or 

women. 

Q. So if I understand you correctly, there 
children's component to both the Smoke-Free Cars 
Vehicles Campaign and a children's component to 
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1 

smoke-free campaigns that arose out of the CPO 

project? 

2 

A. 

Yes . 


3 

Q. 

In the documents there are a lot of 

references 




4 

to Smoke 

-Free Families Month. Would that be 

considered 




5 

a separate campaign, or is that part of some other 


6 

campaign 

9 


7 

A. 

That was something that we had done for a 


8 

number of years. Well, actually, we were still 

doing 

9 

it. It 

— I'm trying to think how we tied that 

in . 

10 


We actually at one point had a consultant 

who 

11 

created 

this campaign as a media campaign, and we 

would 





12 

get — oh, we'd get recognition and a plaque from 

the 

13 

board of 

supervisors in the different cities — 


14 

Q. 

Okay. 


15 

A. 

— as part of that effort. 


16 


A lot of it was just media related. It 


17 

didn't - 

- it was sort of a pro-health-type 

message. 

18 

Q. 

Okay. I guess what I'm trying to do here 

is 

19 

sort of 

identify major components of the 

ETS-related 




20 

programs 

that have been done, and then we'll 

probably 




21 

talk about them in some more detail. 


22 


I noticed references to Secondhand Smoke 


23 

Hotline 

or Help Line. Has that existed at the 


24 

department? 


25 

A. 

It did through 1998. It's still in 

existence. 




26 

but we're not funding it. 


27 

Q. 

Who funds it now? 


28 

A. 

The American Lung Association of this 


county. 


86 

VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 

1 Santa Clara County. 

2 Q. Do you know if it's funded by Prop 99 

funds? 

3 A. I'm not sure where they get their funding 


on 


4 it. I'm not sure. 

5 Q. Okay. There are — I saw a Tobacco 

Education 


6 Poster Contest. Has that taken place as well? 

7 A. We did — we've done that periodically. 

8 Sometimes we would have funded an agency that did 

that. 

9 City of San Jose does it on a regular basis, and 

10 sometimes we've helped them with it. But pretty 
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much 

11 

' 93 

12 


13 


14 

been 

15 


16 

more of 

17 

' 90s, 

18 

law and 

19 


20 

came 

21 

so to 

22 


something 

23 

24 

still 

25 

Smoke Help 

26 

27 

28 


every year we've been involved in that since about 
or ' 4 . 

Q. Can you think of other major events or 
categories of events along the lines that I've 

talking about so far that are ETS related? 

A. As I said earlier, secondhand smoke was 

an important part of our project earlier in the 

before the changes in the law came about, state 

local ordinances came about. 

Q. Is that because once the state ordinances 

about, you'd accomplished that specific objective; 

the degree you were focusing on that, it was 

you could focus on less? 

A. To a certain extent, yes, but we did 

focus on supporting something as a Secondhand 

Line so we would facilitate the enforcement or the 
efficiency of the ordinances or laws. 

Q. Right. 
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1 

up by 

2 

were 

3 

tobacco 

was 


4 

again. 

5 

and 

6 

chose 

7 


8 

for 

9 

public 

10 


11 

smoke 

12 


13 

accurate 

r 
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A. But primarily, the goals which were set 

the coalition prior to me arriving at the program 

designed to change the environment in which 

used. So certainly once the laws were changed, 

whether locally or by state action, the program 

whatever coalition involvement we had at the time 

to look in different ways of working. 

Q. After that, is it correct that the focus 

secondhand smoke was really more on educating the 

about secondhand smoke health effects; whereas 
previously the focus with respect to secondhand 

had been more on policy? 

A. Yeah, I would say that's probably 


95 


14 

15 

16 

17 

18 


yes. 

Q. And those changes occurred in the sort of 

to '98 time frame; is that about right? 

A. Yes. More in the mid-'90 time frame. 

Q. Have there been any general foreign 


language 
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19 related-ETS programs? 


A. Not exclusively. We had — we did not 


have the 


21 capacity or capability on our staff to be able to 

22 address the different populations up until 
recently, in 

23 the last two years. 

24 Q. When you say you didn't have the 
capability, 

25 were you not producing any foreign language 
materials 

26 that were sent out before then or were you? 

27 A. We subcontracted with some of the 
community 

28 agencies that some of them did on their own, 
depending 
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1 on their own client base, but we did not do it 

through 

2 the program directly. 

3 Q. Okay. So that's an important distinction 
I 

4 guess I wasn't homing in on before. Some of these 

5 things that we're talking about, for example, the 

6 foreign language-type programs, weren't being done 

7 directly by the department but were being done by 

8 entities that are subcontracted — 

9 A. Yes. 

10 Q. — by the department? 

11 A. Right. And that would be prior to '98. 

12 Q. So before '98, that was subcontracted 

out? 

13 A. Yes. 

14 Q. And afterwards, it was done in-house? 

15 A. Yes. 

16 Q. Or is done in-house? 

17 A. Yes. 

18 Q. Does the department or its subcontractors 

19 engage in the posting of posters or billboards or 

other 

20 posting materials that relate to ETS warnings? 

21 A. We've never done billboards through our 

22 program. There have been billboards in the 
community 

23 that were either paid for by the City of San Jose 

or the 

24 state Department of Health Services directly. The 

25 

26 

27 

that 

28 
89 
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1 subcontractors? 

2 A. That hasn't happened in recent years. 

I'm 


some of the poster contests that we conducted were 
turned into bus placards on buses. 

Q. Any other types of public postings like 

that are done either by the program or by 
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3 trying to think of any other way that would have 

4 happened. I guess the answer would be no. 

5 Q. You talked about baseline activities, I 

guess, 

6 or sort of general ongoing activities apart from 

7 specific campaigns. Can you describe what that 

means in 

8 the context of ETS? 

9 A. I'm not sure what you mean. 

10 Q. Yeah, that's not a very clear question. 

11 Other than specific programs like, for 

example, 

12 the Smoke-Free Cars [sic] & Vehicles program, and 

other 

13 than specific events like the Tobacco Education 


Poster 



14 

activities 


15 

the 

16 

smoke. 

17 


18 

event? 

19 


20 

are? 

21 

are 

22 


Contest, are there just general baseline 
that 

are always being done or regularly being done by 

department that relate to environmental tobacco 

whether it's handing out pamphlets or anything — 
anything ongoing, I guess, that's not a special 

A. Yes. 

Q. Can you tell me what those categories 
A. The — well, the health educators which 
basically conducting the activities of our 


comprehensive 



23 

secondhand 


24 

may or 

25 

would 

26 

staff 

27 

they 

28 

of 



plan, our work plan, are addressing issues of 
smoke as they come up through their duties, which 
may not be related to the work plan. And those 
occur out at the regional offices. Not all of our 
is located in one location, and so they are — 
work, for the most part, unsupervised through most 
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1 their time. 

2 Q. Where are the regional offices? 

3 A. There are six regional offices. One of 

those 

4 positions is vacant. So we're sharing a person. 

5 Q. Okay. 

6 A. That's one of the other vacancies in the 

7 program currently. 

8 Q. What are the six — the other five? 

9 A. I can give you all six of them, because 

that is 

10 a — it is partially staffed. There's one in 
Sunnyvale. 

11 There is an office in central San Jose. There's 

one 
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12 

an east 

13 


14 


15 


16 

six. 

17 

sort 

18 

to 

19 

level? 

20 

fully 

21 

one 

22 

and they 


23 

those 

24 


25 

doing. 

26 

regular 

27 


28 


exclusively 


in — it's sort of southwest San Jose. There is 

San Jose office. 

Q. Okay. 

A. And a southeast office and a south county 
office located in San Martin. I believe that's 

Q. Okay. So in each of those, are those 
of — those offices set up to enable the program 
reach out and deal with people at a more local 

A. Yes. Those are actual public health — 
staffed public health regional offices. We have 
staff person assigned to each of those offices, 
do conduct the majority of their activities in 
offices. 

Q. What kind of outreach efforts are they 
generally speaking, with respect to ETS on a 
basis? 

A. Some of the activities would relate 
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1 to our work plan. Other activities would be in 

2 conjunction with other public health workers in 

the 

3 offices. 

4 Q. Okay. Could you tell me a little bit 

about 

5 each category? 

6 A. Most of the offices — in fact, all of 

the 

7 offices have public health nurses that are 
assigned to 

8 those offices. And in some cases, the public 


health 


9 


will have 
10 
11 
12 

13 

people. 

14 


work 


15 


groups 

16 

17 

18 

19 

20 

that 


nurses travel within their local community and 

a tobacco educator go with him or her to address 
specifics that might come up with the various 
populations. 

Sometimes they work one on one with 

Sometimes they work with families. Sometimes they 

with community groups or associations, which are 

of about ten, ten to twenty people. 

Q. So was that a description of the work in 
conjunction with public health workers? 

A. Yes. 

Q. And then the others are specific things 
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21 


22 

have 

23 

plan. 

24 

youth 

25 


environmental 

26 

27 

I 

28 

types of 


relate to the work plan? What would those be? 

A. The ones relating to the work plan would 

to do with our objectives in our comprehensive 

which focus in the general priority areas such as 

access, countering protobacco influences, 

tobacco smoke. 

Q. I think maybe I'm not being quite clear, 
guess what I was trying to get was the specific 
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1 activities that those would be. For example, 

handing 

2 out pamphlets — 

3 A. Oh, okay. 

4 Q. — or having direct one-on-one 

interventions, 

5 holding community events, things like that. 

6 A. Okay. 

7 Q. So I guess I was trying to get an 

8 identification of the sorts of those types of 
activities 


an 



10 


11 


12 

to 

13 


14 


15 

them 

16 

pattern 

17 


18 

different 


19 

advisor 

, a 


20 


21 

advise 

the 


22 

office 

23 

in 

24 


25 


26 


27 

at 

28 

organizing 


that are done by — at these regional offices on 

ongoing basis that relate to ETS. 

A. Certainly would be handing out pamphlets, 
speaking in front of groups, providing suggestions 

the other staff people within the offices. 

The offices have a variety of staffing 
patterns. Some of them are very large. Some of 

are very small. So depending on the staffing 

and the numbers of employees in those offices, the 
involvement of the tobacco educator would take 

forms. Generally, they would be — act as an 

counselor, and certainly provide materials. 

Q. So is the idea there that they would 

other people at the health — at this regional 

who would then be able to incorporate that advice 

their interactions with the individuals that they 
interact with? 

A. Yes, that's true. 

Q. Okay. You mentioned pamphlets, speaking 
groups. Anything else like, for example. 
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1 community events or — 

2 A. Many times we participate in health 


fairs. 

3 

4 

although we 

5 

6 

or 


community fair 



10 


11 


12 

in a 

13 

have out 


14 


15 

sort of 

16 

talked 

17 

talked 

18 

What 

19 


20 

things 

21 

program 

22 

the 

23 


24 

buttons 

25 

at 

26 

buttons, 

27 


28 

least 



Q. Health fairs. 

A. We generally do not organize those, 

did one health fair in each region in '98. But 
generally, there are other people's health fairs 

community fairs at which we participate. 

Q. Any other types of events like that? 

A. No. Generally, those are — the 

terminology defines a whole variety of types of 
activities that we could participate in. 

Q. Okay. Let's go through a couple of these 

little bit more detail that you've identified, 

on the table now. 

Actually, I want to go through one more 

generic area and then we'll go back. I think we 

a little bit about handing out pamphlets. We 

about posters and placards, things like that. 

about other types of materials that have warning 
information on them, like buttons, coffee cups, 

of that nature? Did those, either through the 

or through their subcontractors, get sent out to 

public? 

A. We have — the program did one set of 
last year, and certainly our subcontractors have 
various times produced materials such as mugs, 
T-shirts. 

Q. Would it be likely that those had — at 
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1 some of those had ETS-related warnings on them? 

2 A. Probably likely, yes. 

3 Q. Okay. Can you think of any — I think, 

as you 

4 can see, what I've been trying to do for the last 

20 

5 minutes or so is get out all of the basic 


categories 

6 

and 


7 

have 

8 


and 

types — I guess what it is, is types of programs 
types of warning materials that relate to ETS that 
been done. Have I missed some in that long 
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category 


9 



10 

— I 

11 

to 

12 

the 

13 

work 

14 


15 

daily 

16 

that' s 

17 

the 

18 


19 

may 

20 

are not 

21 

times I 

22 

monthly 

23 

those 

24 


25 

those 

26 


27 


28 


and 


that we've done? 

A. It's difficult to respond. I would say 

might think of some as we go on. It's difficult 

respond because so much of what we do focuses on 

work plan, and a lot of it is tangential to the 

plan. In other words, from my perspective as a 
mid-level manager, when we approach the work on a 

basis, we have to focus on the work plan because 

where we're expected to perform for our funder, 

state. 

Things that happen tangentially I may or 

not be aware of. And in some cases, because we 

the instigators or planners of an event, many 

don't hear about it until after the fact or at a 

meeting that we have. So I'm not as on top of 

things on an ongoing basis. So I can't respond as 
quickly. I have to think, reflect back on what 

are. 

Q. Okay. 

A. But health fairs are certainly — health 
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1 community fairs, the difference being a health 

fair is 

2 focused primarily on health, community fairs might 


have 


3 something to do with an education evening, parents 


at a 


complex 


part of 


differences 

7 


school. It could be put on by a large apartment 
as sort of a community awareness fair. We'd be 
that. So those are the — those are the 
between community fair versus a health fair. 


Those are 

8 pretty traditional within the public health arena 

for 

9 reaching out to public. 

10 Oh, one other area too might be on radio 

shows. 

11 Q. So radio public affairs shows? 

12 A. Or a talk show, something like that, yes. 

And 

13 cable television show — 

14 Q. You mean — 
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15 

A. 

— or shows. 


16 

Q. 

— that actually ask somebody on as a 

guest? 

17 

A. 

Right. It's like a talk show, except 

it' s 

18 

handled 

through a very small distribution because 

it's a 





19 

cable access channel. 


20 

Q. 

And so those sorts of things occur as 

well? 

21 

A. 

Yeah. The radio talk shows are usually 

by 





22 

invitation and deal with specific areas which the 

host 

23 

or the 

sponsor designates. 


24 

Q. 

Okay. I just want to be clear about one 

other 

25 

thing. 

When we were going through all of these 

lists, 

26 

really 

since we started this topic right after we 

went 

27 

through 

the deposition subpoena, somewhere in the 

middle 





28 

there it became kind of clear to me that when I 

was 
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1 asking about you, you were responding with respect 


to 

2 

its 

3 

and you 

4 


5 

more 

6 

that 

7 

about 

8 


9 

this 

10 

talking 

11 

the 

12 

plan 

13 


14 


15 

the way 

16 

did and 

17 


18 


differently. 

19 

20 
21 


the program and not necessarily with respect to 

subcontractors. And then we sort of went along 

added in subcontractors at my request, I think. 

And I'm wondering whether there are any 

subcontractor-type functions of the same types 

we've just described that you haven't yet told me 

that are ETS related. 

A. ETS. Part of problem is when we — and 

goes back to earlier this morning, when we were 

about how we report to the state. And I mentioned 

progress report reflects a certain style of our 

versus the beginning. 

For the first four or five years of our 
program, we did a different type of report. And 

we earlier reported back to the state on what we 

the way we planned our comprehensive plan was done 
through a model that grouped our activities 

It grouped them by the basic elements and intended 
target groups versus specific objectives. 

And in that regards, we would have used 


http://legacy.library.ucsf.§dute^xl3qp?2lM/(pd.1industrydocuments.ucsf.edu/docs/xfhl0001 



22 

other 

23 

basically 

24 

how 

25 

with a 

26 

looking 

27 

28 
we 


subcontractors to reflect different aspects. In 
words, not to focus on one objective, but to 
take apart what they were doing and focus them on 
they work in the community or how they would work 
youth group. And so it was a different way of 
at it. 

So your question reflects well to the way 
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1 work now but not necessarily to that earlier 

period of 

2 time when we had categorized the work performed 


for us 

3 


differently. So it's difficult for me to think 


back on 

4 what exactly they did, but certainly the 
subcontractor 

5 involvement had to do with our very small core 


staff and 


6 its inability to do a program in a county this 

size. 

7 Q. In other words, you used the 

subcontractor to 

8 sort of leverage up and get more resources — 

9 A. Right. 

10 Q. — for doing the same types of things 

that we 


11 

12 


saying 

IS 


13 

was 

14 


15 

we' ve 

16 


17 


18 


19 


20 


21 

talked 

22 

were 

23 

of 

24 


25 


26 


declining, 

27 


doing, as 
28 

planning 


were just talking about? 

And as I understand it, what you're 

you can't necessarily tell me, you know, event X 

subcontractor, event — or event X was done by the 
county in every instance, but the categories that 

just gone through — 

A. Yeah. 

Q. — were done at certain times by both? 

A. That's right. 

Q. Okay. 

A. One of the things you notice when we 

about the budget amounts, that the dollar amounts 

substantially larger in the earlier period of time 

the program. 

Q. Right. 

A. And when the dollar amount started 
in order to more properly control what we were 
well as to approach the new formatting style of 
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the 
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1 and reporting back to the state, we increased the 

2 of our staff. So it's easier for me to respond to 


3 later iteration of our program. 

4 Q. So you have more in-house staff and fewer 

5 subcontractors now than you did earlier? 

6 A. Yes, dramatically so. And it's easier to 

7 report back to the state or to respond to you 

because 


8 the way we're working now is different. 


9 


MR. GROSS: Can we take a quick break? 

10 


(Recess taken.) 

11 


(Whereupon, Defendants' Exhibit 418 was 

marked 



12 


for identification.) 

13 


MR. GROSS: Back on the record. 

14 

Q. 

I had the court reporter mark as exhibit 

next 



15 

in order 

what appears to be a memo. This was 

produced 



16 

to us by 

your department. This was part of the 

document 



17 

response 

that we received. 

18 


Is this memo or document familiar to you? 

19 

A. 

Well, the activities are. The actual 

document 



20 

itself isn't, but the activities are. 

21 

Q. 

Do you know who would have created this 

22 

document? 

23 

A. 

It looks like maybe our — this might 

have been 



24 

done — 

let me see here. Looks like something 

that 



25 

happened 

after the fact. So it could be part of a 

26 

report. 

I think this was part of a report that an 

27 

evaluation consultant we had did, I think. 

28 

Q. 

Okay. 
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really 

2 

about, but 

3 

4 

5 

incomplete? 


the 
2 of 

was a 

about 


7 


9 

10 


A. Because this isn't — I mean, I'm not 

sure what it's from, but I know what this is 

I'm not sure what this particular document's from. 
Q. Okay. 

MS. KENNEDY: Does it appear to be 

Because it begins with Objective 2. 

THE WITNESS: Well, Objective 2 reflects 

numbering within our work plan. So it's Objective 

our work plan, which is the title of this. 

MR. GROSS: Q. Oh, okay. That actually 


11 helpful question, because I was going to ask you 
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12 

that. 



13 

A. 

Yeah. 


14 

Q. 

That doesn't suggest to you, then, that 

this is 





15 

the middle of a document? That just is the name 

of the 

16 

smoke- 

free — that's the objective that relates to 

the 

17 

Smoke- 

Free Homes & Vehicles Campaign? 


18 

A. 

Right, yes. That's why I'm saying the 

format 





19 

is unusual for me, because within the document. 

it's a 





20 

horizontal piece. 


21 

Q. 

Okay. Let's go through some of the 

substance. 




22 

in any 

event. Under "A" it says "Education 

Activities - 




23 

Develop or adapt smoke-free pledge card for homes 

and/or 





24 

vehicles." And then it says 7/98 through 10/98. 


25 


Do you know if that was done? 


26 

A. 

Yes, it was. 


27 

Q. 

The pledge cards that were developed. 

what was 




28 

the — 

what basically would it say on the pledge 

card? 
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1 Does it say, basically, "I pledge not to use" — 

2 A. Yes. 

3 Q. — "cigarettes in the" — "in homes or 

cars, " 

4 basically? 

5 A. Yes, it does. 

6 Q. And do you know how they were 
distributed? 

7 A. They were distributed one on one to 
individuals 

8 either at health fairs or on a personal basis or 
at 

9 different meetings. 

10 Q. Just to back up for a moment. What is 

the time 


11 

Campaign has 



12 


13 

'98, and 


14 

June 

15 


16 

Pledge 

17 


18 


19 


20 


21 


22 


23 


period that the Smoke-Free Homes & Vehicles 
taken place? 

A. It started in July of '98, July 1st of 

is current. And it's scheduled to run through 

of — June 30th of 2001. 

Q. I notice there's a reference to "Draft 

Cards per target group," and then it lists 
African-American, Vietnamese, Latino, 
lesbian/gay/transgender, substance abuse/recovery 
community, and English. 

Are those all groups for which a specific 
pledge card was actually prepared? 

A. I'm not — I know we did some of these. 
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I 'm 

24 

not sure 

we actually completed all these 

different 

ones. 

25 

Q. 

Which ones do you know that you 

did? 


26 

A. 

I know we did African-American, 


Vietnamese, 

a 




27 

Latino. 




28 


The lesbian/gay/transgender one. 

I don't 


know 


101 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 

1 if that one ever — actually, I think it did. 

2 The substance abuse/recovery, I'm not 

sure 

3 about that one, although it says developed, but 

I'm not 

4 sure which one that is. 

5 And the ones in English, I know we did 

some in 

6 English. I'm not sure the actual numbers. 

7 Q. And for each of the ones that you know 

were 


the 


actually developed, were those also distributed in 


9 community? 

10 A. They would have been if, in fact, they 


were. 

11 

specific 

12 

13 

groups for 

14 

15 

translated to 



16 

do not 

17 


18 


19 


20 


21 

for 

22 

of ETS 

23 


24 


25 

educat 

ion 


26 

that 

27 


points? 

28 


But the ones I do know were distributed within 
communities, yes. 

Q. Okay. Were there other languages or 

which pledge cards were developed? 

A. Well, I see there was going to be 

Tagalog. I'm not sure that ever happened. And I 

think they were subsequently translated into other 
languages. 

Q. Okay. The next activity, identified as 
"Develop Educational packets with resources and 
materials available to carry out program strategy 

educating targeted populations about the dangers 

for nonsmokers," do you know if that occurred? 

A. I believe it did. 

Q. There is an identification of what an 
packet would include right below that. Do you see 
there's about six bullet points or eight bullet 
A. Yes, I do. 
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1 Q. Do you know whether the education packets 

2 actually included those things? 

3 A. I believe they probably did. I can't 
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recall 


4 


would 

would 
these. 


referenced, 

9 

Schneider," 
10 
11 
12 

13 

14 

material for 

15 

16 

Homes & 


17 

18 

19 

20 
21 

around 

22 

23 

24 

25 

26 

27 

one on 

28 


I think that this packet is — not a single packet 

have all this information in it, but a variety of 
perhaps three or four different types of packets 

contain all of these and duplicates of some of 

Q. Do you know if this video that's 

"The Medical Aspects of Tobacco With Max 

does that include ETS-related warning material? 

A. I'm not familiar with that video. 

Q. Do you know whether any of the materials 
identified here have ETS-related warning material? 
A. Most of this looks like cessation 

smokers. 

Q. Would it — as part of the Smoke-Free 

Vehicles Campaign, would that be material that's 
provided to smokers in order to get them to stop 
smoking — 

A. Yes. I'm sorry. I didn't mean to — 

Q. To stop smoking, I was going to say, 

other people or in homes and vehicles. 

A. Yes, it would. 

Q. And these educational packets, were they 
actually sent out again in the community — to the 
community? 

A. They would have been distributed either 
one or in smaller groups. 
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1 Q. Who would they be distributed to? 

2 A. They would be distributed to — and 

that's why 

3 I think these are only — this particular 


description 


4 

distributed 

5 


perhaps 


be the 
this 


7 

8 


9 

10 

11 


regional 


12 

13 


probably 

14 

15 

16 


for smokers only. I think that it would be 

through some of the groups mentioned above. 

In particular, it looks like — well, 

the substance abuse/recovery community, that may 

material that was developed for that, or some of 

might be for that. Anyone who's a self-identified 
smoker. 

Q. Would these be distributed by the 

offices? Is that how they got distributed? 

A. Yes. I'm sure they were distributed 

by our own educators. 

Q. The next category indicates "Educate the 
community about the importance of smoke-free homes 
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and 
fairs, 


17 

18 


collect 

19 

20 


took 

21 

22 

23 


regular 

present? 

the 

the 


24 

25 

26 

27 

28 


vehicles at community events, such as health 

festivals, and various community agencies and 

smoke-free pledges and cards." 

Do you know whether those types of events 

place? 

A. Yes, they did. 

Q. Have they taken place consistently on a 

basis from the beginning of the program to 

A. Yes. I believe, actually, not quite from 

beginning. The reference date of 11/98 is after 

development of the materials. 

Q. I see. 
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1 A. But basically, yes. 

2 Q. So at health fairs, festivals and 

community 

3 agency — and various community agencies, 
information 


4 

5 

6 

7 

8 
9 

Correctional 

10 

understanding 

11 

12 


relating 

to 


13 


14 

the 

15 

formerly 

a 


16 

of 

17 

able 

18 

her to 

19 


20 

second 

21 

educated 

150 


22 

cards 



23 

24 

25 

26 


about the effects of secondhand smoke would be 
distributed — 

A. Yes. 

Q. — as part of this program? 

A. I'm sorry. Yes. 

Q. There's a reference to the Elmwood 

Complex right below there. Is it your 

that there was a training program or informational 
program at the Elmwood Correctional Complex 

ETS and tobacco smoke issues as well? 

A. Yes. We have a health educator, one of 

regional health educators who has — who was 

counselor, acted as a counselor for the Department 

Correction for the county. And so she has been 

to — she has a security clearance that enables 

go into that facility. 

Q. Okay. Is it correct, turning to the 

page, that in that context, the department 

women and 350 men and began to collect the pledge 

that we were talking about before? 

A. And your question was? 

Q. Did that happen? 

A. I can't testify or state to that — those 
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27 numbers, but certainly it did happen to those — 

to at 

28 least some of those numbers. 
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1 Q. Okay. And what you're saying there is 


you 


2 


educated? 

3 


take 


4 

5 


7 

matter. 


with 


don't know the exact number of people who they 

A. That's correct. But the activity did 

place. 

Q. Right. 

A. Or has taken place. 

Q. Now, would that information — for that 
most of the information that we've been dealing 


9 

the 

10 

11 

12 

second 

13 

Mobilization 

14 

education and 



15 


16 

getting 

17 

their 

18 


19 

refers 

20 

and I 

21 

Against 

22 


23 

— I 

24 

their 

25 

that 

26 


27 

what I 

28 

whoever 



here — be quantified and accurately quantified in 

progress reports that you gave to me this morning? 
A. Yes. 

Q. Okay. Under — on that same page, the 

page of the document, under "Community 

Activities" it says "Mobilize youth to do 

obtain smoke-free pledges . . . ." 

Do you know what that means? Is that 

smoke-free pledges from youth, or having youth get 

parents to do it, or do you know? 

A. The reference in the parentheses, CATT, 

to — I always forget. It's our youth coalition, 

forget what the acronym is now. Oh, Coalition 

Teen Tobacco, and the acronym is CATT. 

And the idea is to have — yes, to have 

think it's primarily — yeah, it would be a mix of 

peers as well as perhaps parents or other people 

would attend these events. 

Q. So it could be a little bit of both of 

talked about. You could go to the event, and 
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1 wants to sign a pledge card, whether it's a youth 

person 

2 or an adult, you'd be trying to get pledge cards 

signed 

3 by both? 
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4 

A. 

Yes. 


5 

Q. 

But these are youth-focused events? 


6 

A. 

Either youth-focused or youth-conducted 

events. 

7 

Q. 

Okay. There's a reference next to poster 


8 

contests 

I take it that part of the Smoke-Free 

Cars 

9 

[sic] & 

Vehicles Campaign were poster contests 

done by 

10 

students 

that would encourage smoke-free homes and 

cars? 

11 

A. 

Yeah. Yes, I think we did that one time. 


12 

Q. 

One time? 


13 

A. 

I can't — I'm trying to think. Yes, I 

think 

14 

so. 



15 


MS. KENNEDY: Do you know the approximate 

date? 

16 


THE WITNESS: I think it was fairly 

recently. 




17 


MR. GROSS: Okay. 


18 


THE WITNESS: I don't think it was — 

what one 




19 

are you 

looking at? Because there's some dates on 


20 

these, but I'm not sure that's when we actually 

did it. 

21 


MR. GROSS: Well, I guess I was looking 

at 9/98 

22 

through 

6/99. 


23 


MS. KENNEDY: What letter is that? E? 


24 


MR. GROSS: It was C(2). 


25 


THE WITNESS: Oh. Yeah, I'm not — I 

think we 




26 

did it. 

but I'm not sure it was within that time 

frame. 





27 

It may have been a little later. 


28 


MR. GROSS: Q. But at some time period 
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1 

A. 

Yeah. 


2 

Q. 

— there was a poster contest? 


3 

A. 

Yes. 


4 

Q. 

Under "D - Collaboration Activities," it 

says, 

5 

"Work 

with BARTER to coordinate regional media 


6 

interventions regarding homes and cars." 


7 


What are regional media interventions? 


8 

A. 

Well, BARTER is the Bay Area Regional 

Tobacco 





9 

Education Resource, I believe is what that acronym 


10 

stands 

for. And they have a budget to do regional 


11 

media. 

meaning media throughout the counties that 

make 

12 

up the 

region, which is the Bay Area, the counties 

that 





13 

surround the Bay. 


14 


And so your question was: What is 

regional 

15 

media 

in that context — 


16 

Q. 

Right. 
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18 

organization. 

19 

state, is 

20 

counties 


Would 


do? 

25 

firsthand, 

26 

and 

27 

28 

recall the 


A. — I gather? 

And regional — it is a BARTER 

BARTER, with their separate funding from the 

doing media that is reached throughout the 

around the Bay. 

Q. So would that be the media that they did 
relating to the Smoke-Free Homes & Cars Campaign? 

it be newspaper ads? What type of media did they 

A. They did some — and I observed it 

so I know they actually did it, is some television 

some radio. 

Q. Okay. Television and radio. Do you 
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1 substance of the television advertisement or 

2 advertisements? 

3 A. It had to do — these were state-produced 

4 that they, again, tagged and focused to make sure 


5 all the counties' media sources were used. 


6 Q. And they were basically ETS-related type 

ads 

7 that would talk about the health effects of 
smoking in a 

8 home or in a car? 

9 A. Yes. 



10 

Q. 

And do you know what television stations 

these 





11 

ads aired on? 


12 

A. 

I know that certainly I observed it on 

Channel 

13 

11 here 

in San Jose, KNTV. 


14 

Q. 

There's some time periods under E(l). 


15 

Actually 

, don't go there yet. 


16 


There's a time period of 7/98 through 

6/01 





17 

under D(l), these collaboration activities we're 

talking 





18 

about, including regional media interventions. Do 

you 

19 

know if 

that means that the regional media aired 

between 

20 

the time 

period of July '98 and — well, up 

through 





21 

June 2001 as planned? 


22 

A. 

Yes, it did. 


23 

Q. 

Do you know how regularly the media is 

airing? 

24 

A. 

Not very regularly. From what I observed 

so 

25 

far, it 

was one period of time in consecutive 


26 

placements. 
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28 


Q. What period of time was that? 

A. It was fairly recently, and I believe it 


was m 
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1 February or March or perhaps in between February 


and 


March. 

Q. 

A. 

Q. 


Of 2000? 

Of 2000. 

You mentioned radio advertisements as 


well. 


6 Can you tell me specifically what radio 
advertising has 

7 occurred? 

8 A. I heard advertising on KGO, based in 

9 San Francisco. And that's all that I've heard. 



10 

Q. 

And that's ETS-related warnings again? 


11 

A. 

It was about smoking — yes. 


12 

Q. 

Smoking in cars or homes? 


13 

A. 

Yes . 


14 

Q. 

Okay. And do you know the time period 

during 





15 

which the radio advertising ran? 


16 

A. 

The same time period as the television. 


17 

Q. 

Do you know how much money BARTER spent 

on 





18 

media ads? 


19 

A. 

I don't know. 


20 

Q. 

Do you know whether any of the radio 


21 

advertising was in foreign languages or in foreign 


22 

language 

stations? 


23 

A. 

I believe they had indicated at one point 

that 





24 

they would be, but I only firsthand observed the 

English 





25 

language 

version. 


26 

Q. 

So they may have done them, but you don't 

know? 





27 

A. 

Yes. And actually, that statement should 

be 





28 

made for 

the television as well. 
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that. 
do any 
Homes & 


1 Q. With respect to foreign language? 

2 A. Yes. I remember reading something about 

3 Q. Other than radio and TV ads, does BARTER 

4 other type of media as part of the Smoke-Free 

5 Vehicles Campaign? 

6 A. Not that I'm aware of or I've observed. 

7 Q. Okay. Let's move down to "Media 


Activities, 
8 
9 


Families 


which is E on this document. Refers to "Promote 
smoke-free vehicles and homes during Smoke-Free 


10 Month with press releases and media event with 
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youth. 


11 Do you know whether press releases and 

media 

12 events relating to smoke-free vehicles and homes 

13 actually occurred pursuant to this program? 

14 A. And for the May '99, there was a press 

release 

15 sent out, but there was no media event. 

16 Q. What was the press release? 

17 A. I don't recall. Oh, no. Yes, I do, 
actually, 

18 I think. Well, I should say I think I recall that 
it 


19 dealt with the board of supervisor proclamation 

being 

20 given to the program. 

21 Q. What was the proclamation? The 
proclamation of 

22 the existence of the Smoke-Free Families Week — 

Month 

23 or — 

24 A. Yes. And actually, I believe we changed 

it to 

25 Smoke-Free Families Week. 

26 Q. Week? 

27 A. Yes. 

28 Q. Okay. And that happened — there was one 
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1 these in May of '99, I take it. I notice there's 


one 


"Planning 


7 


addiction 


seen that 
I 


with 


scheduled for May 2000 and 2001. Is that your 
understanding as well? 

A. I can see that it is scheduled, yes. 
Q. Okay. There's a reference after that 

to produce an article on the campaign for the 
March/April issue of New Times, a Bay Area 

newspaper . . . ." 

Do you know if that happened? 



10 

A. 


11 

Q. 

program 

12 

or its 

have 

13 

placed 

relate 

14 

to the 


15 

A. 


I don't know if BARTER did. I've not 


16 

publication in a while, so I'm not sure if we 

did. 

17 

don't know. 


18 

Q. 

Okay. 


19 

A. 

I don't — I don't know. 


20 

Q. 

"Plan interviews on Public Affairs shows 

21 

parents, 

kids or pediatricians." 


22 


Do you see that? It's a couple down 

from 
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the 


been 
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23 

earlier 

one. 

24 

A. 

Oh, yes. 

25 

Q. 

Do you know whether that's happened? 

26 

A. 

It has happened, yes. 

27 

Q. 

There have been — there have actually 

28 

interviews on public affairs shows — 
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Vehicles 


1 

2 

3 

4 

5 

affairs 

6 

7 

know of 

8 

Spanish 

9 

10 

directed to 
them — 


budget 

incorporate 

19 

advertising 

20 

movie 

21 

winning 

22 

23 

24 

25 

trying to 

26 

language, 

27 

campaign. 

28 

about. 


A. Yes. 

Q. — relating to the Smoke-Free Homes & 

Campaign? 

A. Yes. 

Q. Do you know specifically what public 
shows? 

A. I don't know the name of the shows. I 
one — two. One was Vietnamese, and one was 
language. 

Q. So they were shows, then, that were 
the Vietnamese and Spanish audiences to inform 


Yes. 

— about smoke-free homes and cars? 

Yes. 

Those take place recently? 

Within the last six months. 

At the bottom of the page it says, "As 


smoke-free homes/vehicles message in paid 

that targets families and young children, such as 

theater slide trailers or bus campaigns. Use 

artwork for advertising campaign." 

Do you know if any of that happened? 

A. Some — we did place some advertising in 
Vietnamese — a Vietnamese publication. I'm 

think. I think — I think we did a Spanish 

but we did not do movie slide trailers or bus 

And I don't know what this winning artwork is 


11 

the Vi 

12 

A. 

13 

Q. 

14 

A. 

15 

Q. 

16 

A. 

17 

Q. 

18 

allows 
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Q. I think that's probably the winning 

A. I don't think that was used. 

Q. Okay. Turning to the next page of the 
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exhibit, 


4 if you look down at F(l)(b), there are references 

5 focus groups. 

6 Let me ask you: What I take from this — 

7 tell me if I'm correct — is that focus groups 

8 conducted in order to evaluate what types of 


materials 


9 should be used for educating the specific ethnic 

10 communities. Is that a correct understanding of 

11 focus groups were used as part of — 

12 A. That's my — 

13 Q. — as part of this campaign? 

14 A. That's my understanding, yes. 

15 Q. So they were focus groups that were used 

16 Vietnamese persons, to get their opinions as to 

17 would be compelling or educational material from 

18 Vietnamese perspective? 

19 A. Yes. 

20 Q. And the same with respect to 


Spanish-speaking 

21 people? 


22 A. Yes. 

23 Q. Do you know whether the lesbian and gay 

24 community focus group ever actually occurred? 

25 A. I don't know if that one did. 

26 MR. GROSS: Let's move on to the next 


exhibit. 


marked 


(Whereupon, Defendants' Exhibit 419 was 


for identification.) 
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1 MR. GROSS: Q. Exhibit 419 is another 

document 

2 that we received from your office that appears to 


newsletter of some sort, a monthly bulletin done 


by the 


4 BARTER group. Do you know if they regularly do a 

5 newsletter of this nature? 

6 A. Yes, they do. 

7 Q. Do you know who they circulate it to? 

8 A. No, I don't know their actual 

circulation. I 

9 know we get a copy of it, but . . . 

10 Q. Under "Santa Clara" in the right-hand 
column it 

11 indicates — there's a discussion about the 

program, 

12 that is, the Smoke-Free Homes & Vehicles Campaign, 


13 it indicates that it targets groups and 


communities 


14 where the smoking rate is highest. "The campaign 
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will 

15 

the 

16 


17 


18 

the 

19 


20 

those 

21 


22 

though? 

23 


24 


25 

large. 

26 


communities 

27 

28 


focus on Latinos, African-Americans, Vietnamese, 


gay-lesbian-bisexual-transgender community and the 
substance abuse/recovery group." 

Do you know whether those are, in fact. 


groups that the campaign is focused on? 

A. I'm not sure the campaign focuses only on 


groups, 

Q. 


but — 

Are those groups that it does focus on. 


A. Yes, that is true. 

Q. What other groups does it focus on? 

A. There's just the general population at 


Q. Does it focus on any specific other 


besides the general population and the communities 
identified here? 
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1 

A. 

And the communities identified here? 


2 

Q. 

Right. Other than that. 


3 

A. 

No, I don't believe so. 


4 

Q. 

And I just want to make sure you 

understood my 




5 

question 

was: Are there any other specific 

communities? 




6 

A. 

And I just wanted to be clear that these 

were 

7 

not the 

only communities we reached. 


8 

Q. 

Right. And the other community is the 

general 

9 

populace 

? 


10 

A. 

Right. I'm trying to think. We may have 


11 

actually 

focused, as a subgroup, youth. 


12 

Q. 

Okay. Do you know that you did focus on 

youth 





13 

as a subgroup? 


14 

A. 

Well, I know we had the youth coalition 

take an 





15 

active interest in it. 


16 

Q. 

So formally or informally, at least — 


17 

A. 

Yes. 


18 

Q. 

— there was a focus on youth? 


19 

A. 

Certainly was one of our objectives, I 

believe. 





20 

to use youth — to have youth reach other youth. 


21 


MR. GROSS: This will be exhibit next in 

order. 

22 


(Whereupon, Defendants' Exhibit 420 was 

marked 

23 


for identification.) 


24 


MR. GROSS: I've given you Exhibit 420, 

and I 





25 

apologize because it's not a very clear copy. As 

you 





26 

look through it, you'll notice there are control 

numbers 
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number 


27 on the bottom that were stamped on. It goes from 


28 225 to 252. 
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perfect 

2 

created for 

3 

4 

5 


sorry. 

these 

page, 

the 


9 

10 
11 

12 

13 

14 

15 

would 

16 

homes and 

17 

pledge that 

18 

boxes 

19 

20 

these were 
21 
22 

these 

23 

24 

25 

26 

different 

27 

you can 

28 

these 


Q. Recognizing that some of these are not 
copies, are these the pledge cards that were 
the program? 

A. They appear to be, yes. 

MS. KENNEDY: By "program," you mean the 
Smoke-Free Home — 

MR. GROSS: The driving campaign. I'm 

Yes, the Smoke-Free Homes & Vechicle Campaign. 

THE WITNESS: Yes. 

MR. GROSS: Q. So as I understand what 

show — and maybe it's best to go to the third 

because the first two are kind of hard to see. 

What you would have is, on the front of 

card, a little ad of sorts that would provide 
information about — well, let me back up — that 

recommend to people that they stop smoking in 

vehicles. And then on the back there'd be a 

a person could — for which a person could check 

and send it back to the program? 

A. Yes, that's what these — that's how 

designed. 

Q. Okay. And did people, in fact, sign 

pledge cards and send them back to the Tobacco 
Prevention & Education Program? 

A. Yes. 

Q. I notice that there are a number of 
languages. Some are English. I'm wondering if 
tell me if you're able to identify what some of 
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1 others are. About five pages in there's one 
that's in a 


2 foreign language. 

3 A. It looks like they're in Vietnamese. 

4 Q. Okay. 

5 A. And I saw a Spanish in here someplace. 

6 Q. Okay. 

7 A. And those are the only ones, other than 

8 English, I can identify. 
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Q. So those are languages for which pledge 


cards 


10 

were actually 

before. 


11 

but — which p 

and 


12 

sent out — 


13 

A. Yes. 


14 

Q. — at 


15 

Okay. 


tracking 


head? 


when 
can' t 


that were 

16 returned, and for that matter the number of pledge 

cards 

17 that were distributed, tracked? 

18 A. To a certain extent, yes. 

19 Q. And I'm assuming you don't have the 


20 numbers. You don't know them off the top of your 

21 A. I know roughly the amount returned. 

22 Q. What were those amounts? 

23 MS. KENNEDY: For what time frame? 

24 MR. GROSS: Q. Well, let's start from 

25 these were first circulated. I'm not sure — I 

26 remember what the exact time was. I think it was 


27 19 — 


A. I think it was November of '98. 
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1 Q. '98. Okay. From 1998 forward. 

2 A. I think we got around 400 return cards. 

3 Q. And the return cards are cards that are 

checked 

4 "I will not smoke in my car" or — well, I guess 


5 let's use an example. 

6 You say "I Pledge," and they can check 

two 

7 boxes: one is "To keep the inside of our home 

8 smoke-free" and the other is "To keep the inside 

of our 

9 vehicle smoke-free"; is that correct? 

10 A. I would say most of them checked that 
box, yes. 

11 Q. Checked both boxes? 

12 A. Yes. 

13 Q. And did most of them also check the box 

below 

14 that says, "Yes, we are current" — or rather, 

"No, we 

15 do not allow smoking in our home or vehicle"? 

16 A. Some checked that. 

17 Q. Some checked either one? 

18 A. Oh, I'm sorry. Wait a second. 

19 Actually, I'm not sure now, because we 

had — 

20 I'm not sure, because I know that we have a bulk 

number 
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progress 


21 of those counted. I'm not sure — yeah, I'm not 

22 Q. Do you know offhand, roughly, the number 

23 these pledge cards that have been distributed by 

24 county or by subcontractors or others? 

25 A. I don't off the top of my head. 

26 Q. Would that information be in these 

3 

27 reports, generally speaking? 

28 A. Yes. They should be in there. 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
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1 Q. Okay. 

2 A. Yeah, they should be, because we 

specified the 

3 number of people that we need to distribute to. 

4 MR. GROSS: This is exhibit next in 


order. 


marked 


as part 


(Whereupon, Defendants' Exhibit 421 was 

for identification.) 

MR. GROSS: I've had handed to you 


Exhibit 421. 


8 Why don't you take a moment to leaf through that 

9 exhibit. Let me know when you've had a chance to 

10 generally familiarize yourself with it. 

11 (Witness reviews document.) 

12 (Witness confers privately with counsel.) 

13 MR. GROSS: Q. Have you had a chance to 

14 through it? 

15 A. Yes. 

16 Q. Are these copies of pamphlets that were 

17 distributed by the Tobacco Prevention & Education 

18 Program providing information about ETS exposure 


19 of the Smoke-Free Homes & Vehicles Campaign? 

20 A. I'm unfamiliar with this document, 
although I 

21 see our address and name on it, but I'm not 

familiar 

22 with this — or these documents, I should say. 

23 Q. Would you agree that what these basically 

are, 

24 having looked at them, is pamphlets that provide 

25 information about the health effects of 
environmental 

26 tobacco smoke in English and in another language 
as 

27 well? 

28 A. That's what it appears to reflect, yes. 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
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1 Q. And I see the first one, is that English 

and 

2 Vietnamese? 

3 A. I can't testify to the language. I could 
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4 

5 

6 

7 

8 
9 

these 

10 

Smoke-Free 

11 

12 

13 

materials 

14 

specifics 

15 

Smoke-Free 

16 

17 

have — 

18 

order to 

19 

have 

20 
21 
22 

23 

typically 

24 

ETS-related 

25 

26 

very 

27 

28 

there 


speculate. 

Q. Okay. Well — 

MS. KENNEDY: Don't speculate. 

MR. GROSS: — let's not speculate. 
(Witness confers privately with counsel.) 
MR. GROSS: Q. So you don't know whether 

have ever been circulated as part of the 

Homes & Vehicles Campaign? 

A. I can't say that they have. 

Q. Do you know whether anything, any 

like these, similar to these, but not these 

ones, have been circulated as part of the 

Homes & Vehicles Campaign? 

A. I can just say that I assume that they 

that some have. And the reason is because in 

reach an ethnicity in their own language, we would 

to distribute some materials in the appropriate 
languages. 

Q. Are these the types of materials that the 
Tobacco Prevention & Education Program would 

distribute out into the community about 

risks? 

A. This is not uncommon material. It could 
well be. 

Q. And even if this specific one wasn't. 
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1 would be ones — pamphlets — these are pamphlets, 

2 aren't they, or booklets? 

3 A. Yes, they appear to be like a pamphlet. 

4 Q. And pamphlets like these would have been, 
if 


5 

6 

into 

7 

8 
9 

10 

11 

12 

through 

13 

14 

you 

15 

materials 

16 
17 


not — maybe these specific pamphlets and, if not, 
pamphlets like these, would have been distributed 


the community by your program? 

A. I would say yes. 

MS. KENNEDY: Can we stop — 

MR. GROSS: Sure. 

MS. KENNEDY: — for a second. 

(Whereupon, Defendants' Exhibit 422-A 

422-H were marked for identification.) 
MR. GROSS: Q. I just had placed before 

Exhibits numbered 422-A through -H. These are 


that 


you provided to me today. 

Are those the original versions 


of the 
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pledge 


18 cards that I showed you copies of earlier? 

19 A. Some of them, yes. 

20 Q. Okay. 

21 A. I mean, some of — these are some of the 

ones 

22 you showed me. 

23 Q. Right. And those are what were actually 

24 that would be in the format that they were 

actually 

25 distributed? 

26 A. These are the actual ones that would be 

27 distributed, yes. 

28 Q. And what is the other document, the 
pamphlet, 
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1 422-A? 

2 MS. KENNEDY: A yellow flier or brochure. 

3 MR. GROSS: Q. Is this a pamphlet that 

was put 

4 out by the Santa Clara Valley Health & Hospital 

System? 

5 A. Yes. 

6 Q. And this was put out to the public? 

7 A. Yes. 

8 Q. Do you know how it was distributed? 

9 A. I believe it would have been distributed 


in 

10 

11 

information 

12 

the 


13 


sore 

14 

15 

16 

17 

18 

19 

infections 

20 
21 
22 

secondhand 

23 


per year 

24 

25 

26 

27 

including 

28 


conjunction with the pledge cards. 

Q. And going through this, there's 

provided about specific warnings, warning about 

children of smokers get twice as many colds and 

throats as children whose parents don't smoke. 

So that warning was given through these 
pamphlets? 

A. Yes. 

Q. And also the warning that passive smoking 
contributes to 15,000 to 300,000 respiratory 

in babies (mainly bronchitis and pneumonia)? 

A. Yes. 

Q. Also the warning was given that 

smoke triggers up to 26,000 new cases of asthma 

in children? 

A. Yes. 

Q. Also the warning was given that a burning 
cigarette produces more than 4,000 chemicals, 

43 cancer causers and 400 other poisons? 
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A. Yes. 
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2 

smoke 

3 

4 

5 

were 

6 

generally 

7 

Smoke-Free 

8 
9 

10 

that are 

11 

12 

13 

you're not 

14 

15 

them. 

16 

17 

about, 

18 

19 

through 

20 

community 

21 

up to 

22 

23 

be in 

24 

morning? 

25 

in the 

26 

27 

period 

28 


Q. And finally, the warning that secondhand 

kills 53,000 people per year in the United States? 
A. Yes. 

Q. Do you know, are those the warnings that 

generally — the health warnings that have 

been given in materials that are part of the 

Homes & Cars Campaign? 

A. Yes. 

Q. Are there any other specific warnings 

typically given as part of that campaign? 

A. Not that I'm aware of. 

Q. Is it possible that there may be but 

aware of them? 

A. There could be, but I'm not aware of 

Q. Do you have any sense of how widely this 
brochure or pamphlet that we were just talking 

how widely it's been distributed? 

A. It was distributed, I would guess, 

large group encounters like a health fair or 

fair. I'm not familiar with how many were printed 

be distributed. So I'm not really sure. 

Q. Okay. Would that information potentially 

the progress reports that you gave to me this 

A. It could be, yes. I would say probably 

several hundreds. But yes, it would be in there. 

MS. KENNEDY: Several hundreds over what 

of time? 
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1 MR. GROSS: Thank you. 

2 THE WITNESS: Since November — since 

3 November of '98. 

4 MR. GROSS: Q. Several hundreds of this 

5 specific pamphlet would have been distributed? 

6 A. Yes. 

7 Q. Do you know if other pamphlets like this 

have 

8 been distributed? 

9 A. Probably not specific to this campaign. 

10 General information, as I stated earlier, 

probably. 

11 Specific to this campaign, probably not. 

12 Q. Going back to Exhibit 421, your last 

comment 

13 gave me some question about this exhibit. Do you 
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14 

was 

15 

right? 

16 


17 


18 

marked 

19 


20 

of you 

21 

page to 

22 

there. 

23 

[sic] & 

24 


it's possible that these exhibits — this exhibit 
distributed, but you're not certain; is that 

A. Yes. 

MR. GROSS: Okay. 

(Whereupon, Defendants' Exhibit 423 was 
for identification.) 

MR. GROSS: Q. I've had placed in front 
Exhibit 423. And I want you to turn to the last 
take a quick look at what appears to be an ad 

Is this an ad for the Smoke-Free Cars 
Vehicles — rather Smoke-Free Vehicles & Homes 


Campaign? 


25 

A 

26 

Q 

27 

A 

28 

Q 


thing. 


On the last page? 
Yes. 

No. 

Let me see if we're 


looking at the same 
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1 

A. 

Yeah, no. I see where it says that, but 


2 

Q. 

Is it an ad that was put out as part of 

that 

3 

program? 



4 

A. 

No. 


5 

Q. 

What is it? 


6 

A. 

It's a cessation — it's part of our 

program. 

7 

but it' s 

for cessation classes. 


8 

Q. 

If you look at the triangle part to the 

left, 

9 

it says. 

"Have you had your last drag yet?" And 

it 





10 

says, "If not, quit smoking in your home and 

vehicles 

as 




11 

a first 

step. " 


12 


Is that part of the Smoke-Free Homes & 

Cars 

13 

warning 

program? 


14 

A. 

No. Even though it's — I mean, it's 

not. 

15 

It's for 

quit smoking classes. I mean, it refers 

to 





16 

that, but it's — 


17 

Q. 

Is that sort of an effort at cross 

promotion 




18 

between 

the two programs? 


19 

A. 

That might be accurate. But I know 


20 

particularly, this was for these classes. 


21 

Q. 

So for these cessation classes, looking 

at this 





22 

advertisement, does it suggest that the classes - 

cl 

23 

component of the classes was if you're not going 
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to — 

24 you should try to quit, but if you can't quit, at 

least 

25 stop smoking in homes and cars? 

26 A. I would say that's true. 

27 Q. Is that true for cessation education 

generally 

28 at the county, that there is a component of it 

which is 
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smoke 

2 

3 
a 

4 

5 

you're 

6 

7 

around 

8 

overall? 

9 


such as 

10 

11 


Wait a 

12 

13 

strategy. 

14 

accurate. 

15 

ad is 

16 

Magazine, 

17 

18 
19 


the 

think 


20 


21 

remember. 

22 

23 

something 

24 

25 

this 

26 

27 

to be 

28 
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an attempt to inform people that they should not 

around others, at a minimum? 

A. Yes. If I can add to that, it's part of 

strategy, a cessation strategy. 

Q. So if I understand that correctly, what 

saying is part of the cessation strategy is to get 
people to feel as though they should not smoke 

others and that will help to cause them to quit 

A. Or — yes. And in specific locations, 

a home, a vehicle. It could be also don't have a 
cigarette when you first wake up in the morning. 

half hour. Don't have one before you go to bed at 
night. You know, so it's part of an overall 

But your comment on cross-referencing could be 

Q. Okay. Is it correct that this cessation 

an ad that appeared in the San Jose Gay Pride 

I guess? 

A. Yes. 

Q. Have ads appeared in magazines promoting 

Smoke-Free Vehicles & Homes Campaign as well? I 

you might have testified on this, but I can't 

A. Yes. I think we — yeah, yes. 

Q. And would they be, ads like this, 

like this that would sort of — well, strike that. 
That's too hard to compare that ad, I suppose, to 

one. 

Do you consider Smoke-Free Families Month 
part of the Smoke-Free Homes & Cars Campaign? 
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1 A. I would say yes. 
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2 

say 

3 

4 

5 

6 
7 


longer do 

9 

10 

11 

Smoke-Free 

12 

13 

marked 

14 

15 

just 

16 

newsletter 

17 

County. 


know? 


typically 

25 

26 

27 

28 


MS. KENNEDY: For the record, didn't you 

previously that it was really Smoke-Free Week? 

THE WITNESS: Well — 

MS. KENNEDY: Or was it — 

THE WITNESS: Originally, we set it up as 
Smoke-Free Families Month, and we had a variety of 
activities over the period of a month. We no 

that. It really is Smoke-Free Families Week. 

MR. GROSS: I'd like to show you a few 
documents that actually, I think, relate to 

Families Month or Week. 

(Whereupon, Defendants' Exhibit 424 was 

for identification.) 

MR. GROSS: Q. The court reporter has 

handed you Exhibit 424, which appears to be a 

of the Tobacco Control Coalition of Santa Clara 

I guess, first, I ought to ask you about 

newsletter. Is that a newsletter that comes out 
regularly by the coalition? 

A. "Regularly" meaning? 

Q. Well, how often does it come out? Do you 

A. Well, approximately once a month. 

Q. And would it — would that newsletter 

cover — does that newsletter at times cover 
environmental tobacco smoke issues? 

A. Yes. 

Q. Who is this newsletter circulated to? 



10 Q. Okay. Turning to the second page of the 

11 exhibit, on the far right column there's a heading 

12 "Board of Supervisors Makes Proclamation." 

13 Why don't you read that paragraph, and 

then 


14 I'll ask you a couple questions about it. 

15 A. "On Tuesday, May 11th" — 
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16 

17 

18 

19 

20 
21 


Q. No. I'm sorry. I meant to yourself. 

A. Oh, okay. I could read it out . . . 

(Witness reviews document.) 

MR. GROSS: Q. Are you finished? 

A. Um-hum. 

Q. There's a reference in that paragraph to 


22 well, let me back up. 

23 Is it correct that this paragraph 
indicates 

24 that the board of supervisors has officially 

proclaimed 

25 May as Smoke-Free Families Month? 

26 A. Yes. 

27 Q. And that's the Santa Clara Board of 

28 Supervisors? 
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1 

A. 

Yes. 

2 

Q. 

And that's for May of 1999? 

3 

A. 

Yes. 

4 

Q. 

There's a reference right after that 

saying 



5 

that this 

; is the ninth consecutive Smoke-Free 

Families 



6 

Month for the county. Is that correct? 

7 

A. 

I don't think so. I don't think we've 

had nine 



8 

of them. 

We didn't have nine at that point. 

9 

Q. 

How many do you think you had? 

10 

A. 

Probably about seven. 

11 

Q. 

Okay. So for — 

12 

A. 

From my knowledge, seven. 

13 

Q. 

And those are annually, but then not 

quite 



14 

every year that the program's been in existence; 

is that 



15 

right? 


16 

A. 

Well, right. Once we started them, we 

always 



17 

had some 

proclamation, but they weren't always 

18 

Smoke-Free Families Month, and we didn't do it at 

the 



19 

very beginning. 

20 

Q. 

So of the seven you referred to, were 

some of 



21 

those Smoke-Free Families Weeks in terms of the 

actual 



22 

programming? 

23 

A. 

Some of them were weeks, and some of them 

may 



24 

have had 

another title at the beginning. 

25 

Q. 

Okay. 

26 

A. 

But the proclamation being issued as some 

sort 



27 

of recognition happened seven times. 

28 

Q. 

Can you describe for me what generally 


happens 
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(619) 544-834 
1 
2 

the 

3 

4 

5 


Families 

6 

smoke 


7 

of 

8 
9 



10 


11 

it 

12 

radio 

13 

station. 

14 


15 


16 


17 

record. 

18 


19 


20 

radio 

21 

you 

22 


23 


24 


25 


26 


relating to 

27 

28 


4 

at Smoke-Free Family — well, you know, what — 
actually, let's not do it that way. Let's go to 

newsletter. 

On the first page of that exhibit, on the 
left-hand column it indicates that "Smoke-Free 

Month started a day early with a large secondhand 

display advertisement in the April 30th addition 

Nuevo Mundo, a Spanish language newspaper." 

Did that occur? 

A. Yes. 

Q. Let's just keep going through it. Then 
says, "Throughout the month of May, a 60-second 
advertisement will be aired on Spanish language 
KLOK." 

Did that happen? 

A. I believe so. 

MS. KENNEDY: Just for clarity of the 

we're talking about 1999, right. May? 

MR. GROSS: Correct. 

Q. There's a reference to a Spanish language 

interview on the dangers of secondhand smoke. Do 

know one way or another whether that took place? 

A. That did, yes. 

Q. The document indicates that activities — 
educational activities were to be undertaken in 
conjunction with the Cinco de Mayo Festival 

ETS. Did that happen? 

A. Yes. 
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1 Q. Over the multiple years when the 
Free 

2 Families Month or Smoke-Free Families Week or 

3 similarly named periods took place, are these the 


4 of events that took place; in other words, 

5 advertisements, radio advertisements, newspaper 

6 advertisements, radio programming, and festival or 

7 activity-related events? 

8 A. More or less, yes. 

9 Q. Are there any other types of programming 

10 events or media that would typically have taken 

11 these seven or so Smoke-Free Families periods? 

12 A. Yes. Actually, we for — I think it was 
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13 three-year period, we had a special event on a 

weekend. 

14 Q. What was that? 

15 A. It was a — it was primarily a media 

event with 

16 a small health fair attached to it that was held 

in the 

17 downtown San Jose area. 

18 Q. And what was the media event? How would 

you 

19 attract media to it? 

20 A. We designated it as a walk — a tobacco 


21 

or 

22 

separate 

23 

24 

radio, 

25 

26 

27 

28 


antitobacco walk. I can't remember if it was two 

three years we did it. I can think of two 

locations that we did it downtown. 

Q. And would local media, television and 

come to cover it? Is that what you meant? 

A. Yes, yes. 

Q. Print media? 

A. And some press, yes. 
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1 

Smoke-Free 



2 


3 


4 

message 

5 


6 


7 


8 

like 

9 


10 

events, 

a 


11 

smoking 

12 


13 

prevention 


14 

your 

15 

"program" 


16 

That's 

17 

correct 

18 


19 

Program. 

20 


21 


trying to 
22 

them 
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Q. And it was billed as part of the 

Families Month or period? 

A. Roughly, yes. 

Q. And would that coverage relate to the 

that people shouldn't expose their families to 
environmental tobacco smoke? 

A. Partially, yes. 

Q. In other words, there were other messages 

people should stop smoking altogether? 

A. Yes. These were also youth-focused 

strong youth theme. So it was prevention from 

as well. 

Q. You mentioned earlier that youth 

has 

been a pretty strong component of the program, of 
program's efforts overall. And when I say 
there, I'm saying the Tobacco Education Program, 
not quite the right name, is it? What's the 
name? 

A. Oh, the Tobacco Prevention & Education 

Q. And Education Program. 

Is a component of that youth program 

get youth to not smoke around others or informing 
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others? 


23 about the harms of using tobacco smoke around 

24 A. Not with the youth one. Well, in an 


enclosed 


smoke 


25 space, yes. 

26 Q. So there are messages that are part of 

27 youth antismoking campaign that tell youth not to 

28 in enclosed spaces because of the harm that it 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
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1 cause to others in the enclosed space? 

2 A. Yes. 

3 Q. Were there other types of media or other 


types 


4 of events or warning campaigns that have been part 

5 these seven Smoke-Free Families periods? 

6 A. We had — we've always participated at 

7 level in — I believe the month of November, in 


Smoke-Out. 

9 


talked 


weeks 


American Cancer Society's Great American 


Q. Is that different from the — were the 


10 Smoke-Free Families Months, the seven that you 

11 about — again, recognizing sometimes they were 


12 and sometimes they might have had slightly 
different 

13 names — were those always in May of each year? 

14 A. April or May. 

15 Q. Okay. So the November event you were 

just 

16 talking about is a separate event from those? 

17 A. Yes. 

18 Q. And what did that entail? 

19 A. Well, it was — it's a national event 

that's 

20 hosted, coordinated by the American Cancer 
Society. And 

21 we would, depending on our workload and 
involvement, 

22 request to be involved, participate with them at 


varying 


with a 


23 degrees. One year there was an event associated 

24 professional women's basketball team at The Arena 


25 San Jose. And so we — our youth group 
participated in 

26 that event. We didn't host it, but we were part 

of it. 

27 Q. So this is the Great American Smoke-Out 


event 


28 that we're talking about? 
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1 

A. 

Yes . 


2 

Q. 

And that's happened every year? 


3 

A. 

Yes. 


4 

Q. 

Since 1990? 


5 

A. 

It's as long as I remember, yes. 


6 

Q. 

Is that event — are messages — strike 

that. 


7 


Are ETS-related messages and education a 

part 


8 

of that 

event at all? 


9 

A. 

We haven't participated too much in the 

last 


10 

year. I 

'm trying to think. A lot of it — Cancer 


11 

Society 

tends to focus on cessation, or they used 

to 


12 

focus on 

cessation. I'm sure ETS was part of it. 

but it 


13 

also was 

a lot of quit smoking information. 


14 

Q. 

So would it be kind of like the cessation 

stuff 


15 

we talked about before with respect to the tobacco 


16 

cessation programs done by your program, where 

there's 


17 

a — the 

focus may be on cessation, but there's 

also 

effects 

18 

of 

information given to smokers about the health 


19 

smoking 

around other nonsmokers? 


20 

A. 

I would say yes. 


21 

Q. 

So media cover that event each year? 


22 

A. 

Not for us particularly, but sometimes 

we' ve 


23 

been part of media coverage of it as participants. 

Cancer - 

24 

Q. 

And does the media cover the American 

Society 

25 

from the 

perspective of the American Cancer 


26 

A. 

Yeah, I would — I'm sorry. 


27 

Q. 

The media covers the event? 


28 

A. 

Yes. 
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Q. And when we're talking about the media. 


2 talking about television, radio and press? 

3 A. Yes. 

4 Q. Would these progress reports that you've 

5 provided me today include further information that 

6 describes what actually occurred with respect to 

the 


7 

8 

objectives. 

9 

they 

10 

11 

12 

13 


Smoke-Free Families Months or Weeks? 

A. Yes, it would be included in our 

Q. And if there are descriptions in here, 

would be describing what actually transpired? 

A. Yes, and numbers of participants as well. 
Q. Does Smoke-Free Families Month or, again. 
Week — let's take this one from May of 1999. 
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There's a 

14 

Were 

15 

16 

17 

18 

19 

20 

confusing is 
21 

been 

22 

something 

23 
de 

24 

focused 

25 

26 

you're 

27 

Latino 

28 

focal 


lot of references to Spanish language programming. 

other ethnicities besides Spanish-speaking groups 
addressed through this program in '99? 

A. Usually we try to focus on the Vietnamese 
population. I can't remember around this specific 
period of time if we did. 

And the reason why it's a little 

because it seems to me if we did, it would have 

featured in this newsletter. We may have done 

after this or before it. But because of the Cinco 

Mayo tie-in, at least for this point in time, we 

on the Latino community. 

Q. But if I understand you correctly, what 

saying is that over the years, in addition to the 

community, the Vietnamese community has been a 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
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1 point of those programs? 

2 A. Yes. 

3 Q. Any other communities? 

4 A. Periodically the Cambodian community. 

5 Q. Okay. How about just the general English 

6 community, English-speaking community? 

7 A. Well, going back to what we referenced 


earlier. 


abusing 


groups 


point 


marked 


8 the gay and lesbian community, the substance 

9 community, to a certain extent the incarcerated, 

10 then the community as a whole, although we tend to 

11 do much regarding the community as a whole as we 

12 specific segments of the population. 

13 Q. But all those groups you just named were 

14 that have been at one time or another the focal 

15 of — a focal point of these programs? 

16 A. Yes. 

17 (Whereupon, Defendants' Exhibit 425 was 

18 For identification.) 

19 MR. GROSS: I've handed to you Exhibit 


titled 


give you 


20 which is a one-page exhibit. At the top it's 

21 "50,000 Unnecessary Deaths." Perhaps I should 

i 

22 a minute just to sort of skim through this. 

23 (Witness reviews document.) 
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24 MR. GROSS: Q. Is this document familiar 

25 you? Have you ever seen it before? 

26 A. I don't recall seeing it before. 

27 Q. Do you have any knowledge about what this 

28 document is? 
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by 

6 
7 


program 

phone 

the 


8 

9 


10 


number 


11 

12 


important not 

13 

14 

15 

16 

project 

17 

don ' t 

18 

19 

sentences 

20 
21 

risk 

22 

23 

24 

25 

middle 

26 

27 

28 
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A. I'm not sure. 

Q. Do you know whether this document was 
distributed to the public in any way? 

A. That, I don't know. 

Q. And you don't know whether it was created 

the program or by somebody else? 

A. I would assume it was created by the 

because we have — that phone number is not our 

number. Must be one of our health educators in 

region's phone number. I don't know that phone 

off the top of my head. 

MS. KENNEDY: But remember, it's 

to guess. 

THE WITNESS: Okay. Yeah, I don't know. 
MR. GROSS: Q. Okay. 

A. It's — obviously the title of our 

within our program is there. I do not know — I 

recognize the phone number. 

Q. In the second paragraph there are two 

at the bottom that read as follows: 

"Secondhand smoke increases a nonsmoker's 

of lung cancer, heart disease, asthma, 
allergies, and bronchitis." 

Then it goes on to say: 

"In children, it can also contribute to 

ear infections, pneumonia, and SIDS, (Sudden 
Infant Death Syndrome). Children of smokers 
have more colds, flu, and miss more school 
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1 than children of nonsmokers." 

2 Do you know whether those warnings are 


warnings 


the 


that have been provided to the public as part of 


4 Smoke-Free Families Month or Week over the years? 

5 A. I don't know — I've seen these before, 

these 


been 


statements before. I can't say whether they've 
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7 


8 

been 

9 

10 

11 

12 

next two 

13 

14 

15 

16 

17 

18 

styrene, 

19 

20 

message 

21 

program to 
22 

23 

24 

context 

25 

other 

26 

27 

28 

for a 
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1 
2 

marked 

3 

4 

5 

from 

6 

Can you 

7 

8 
9 

10 

familiar to 
11 
12 

Most of 

13 

14 

bars 

15 

16 

17 

the 

18 

Prevention & 

19 

20 
21 


used for that. 

Q. Have those statements and warnings ever 

used as warnings to the public even outside of the 
May is Smoke-Free Families Month campaign? 

A. Yes. 

Q. The next sentence of the — well, the 

sentences of this document read as follows: 

"Cigarette smoke contains more than 4,000 
chemicals including 50 cancer causing or 
toxic compounds. Some of these include 
arsenic, benzene, carbon monoxide, 
chromium VI, lead, nickel, nicotine, 

toluene, and vinyl chloride." 

Are those — is that message also a 

that has been communicated by the — by your 

the public? 

A. Yes. 

Q. Do you know whether it was within the 
of the May is Smoke-Free Families Month or in 
contexts? 

A. I don't know the context. 

MR. GROSS: Let's turn to smoke-free bars 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 
few minutes. 

(Whereupon, Defendants' Exhibit 426 was 

for identification.) 

MR. GROSS: I've put before you 
Exhibit No. 426, which is material that I received 

your office as part of the document production. 

take a moment to flip through it. 

(Witness reviews document.) 

(Witness confers privately with counsel.) 
MR. GROSS: Q. Are those materials 

you? 

A. Yes. Most of them, not all of them, 
them. 

Q. Are these materials that were provided to 

as part of the smoke-free bar initiative? 

A. Yes. 

Q. When did the smoke-free bar — well, on 

first page of the exhibit it says "Tobacco 

Education Smoke-Free Bars & Taverns Information 
Packets." 

Is that what these documents are. 
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22 

information 

23 

24 

25 
a 

26 

poster 

27 

informational 

28 packets? 
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packets that were sent out or portions of 

packets that were sent out to bars? 

A. Yes. 

Q. Can you turn to the second page. Is this 
document — is this a placard or some sort of 
that was provided to bars as part of the 


health 


1 

2 

3 

4 

in 

5 

6 

7 

before, 

8 

campaign 

9 

wanted 

10 

providing 

11 

12 

correct? 

13 

14 
be 

15 

to the 

16 

17 

say 

18 
19 

document we 


A. Yes. 

Q. And just so the record is clear, this is 

poster that provides information about harms and 

effects arising from exposure to secondhand smoke 

bars; correct? 

A. Yes. 

Q. So we talked about this a little bit 

and I know we were using the fact that the bar 

was really a policy-oriented campaign, but I just 

to make clear that part of that campaign was 

warnings about the health effects of environmental 
tobacco smoke to at least bar owners. Is that 

A. Yes, that's correct. 

Q. Were these things that were intended to 
posted by bars, or were they just supposed to go 
bar owner? 

A. They're just supposed to be — when you 
"these things"? 

Q. I'm sorry. I should be more — the 



20 

were just 

looking at, which if you 

look at 

the 

bottom. 







21 

we've tried to stamp on a control 

number. 

It' s 


22 

SC000132. 

It's a little faint. 




23 

A. 

Yes. 




24 

Q. 

But it's the second page 

of the exhibit. 

the 







25 

one with 

the document that's entitled "Secondhand 


26 

Smoke. " 





27 


Maybe a better way to ask 

it is, 

this is 

cl 

28 

photocopy 

What did the original 

document 

look 

like? 
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1 

A. 

The original document was a smaller — 

well, it 




2 

was — I 

can tell you what the whole packet was. 


3 

Q. 

Okay. 


4 

A. 

The whole packet was a kit — we called 

it a 

5 

kit. It 

says "information packet," but it's sort 

of a 

6 

kit of a 

variety of handouts to the owners, not 

for 

7 

display. 

and then there were some display elements 


8 

included 

This is not one of them. They were — 


9 

Q. 

They might be later. Are they the larger 


10 

documents in this? 


11 

A. 

Yes, right. 


12 

Q. 

Okay. We'll get to those. 


13 

A. 

Okay. 


14 

Q. 

So this was something that was meant to 

educate 





15 

bar owners. Was it a glossy thing, or was it a — 

just 

16 

a flier? 



17 

A. 

It was a flier. It was a colored-paper 

flier. 

18 

Q. 

Do you have any of these kits still 

available. 




19 

you know 

, a whole kit together? 


20 

A. 

We might. Actually, I need to point out 

that I 

21 

believe 

that this exhibit really is two separate 


22 

documents. 


23 

Q. 

Where is the break? 


24 

A. 

It's kind of a third down. 


25 

Q. 

Is there — can you read a control 

number? 

26 

A. 

Oh, I'm sorry. Well, 40 — control 

number 





27 

ending in 142, it looks like. 


28 

Q. 

Okay. I see. Where it says "Bar 

Training 



142 
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1 

Packet." 



2 

A. 

The difference is that the first part 

would 





3 

have been given to the bar owner. The second 

part, I 

4 

believe. 

could have been given to enforcers. 


5 

Q. 

I'm sorry. Could have been given to 

enforcers? 




6 

A. 

Right. And in fact, I believe it was. 

And so 





7 

really these were not — well, I don't know if 

these 




T 

8 

were supposed to be — I know we had a training. 

_L 

9 

believe 

this was for enforcement agencies such as 


10 

police. 

district attorneys. 


11 

Q. 

So was the idea that they would post some 


of 
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12 

go to 

13 


14 


15 

show 

16 

So, 

17 

don' t 

18 


19 


training. 


20 

Document 

21 

to 

22 


23 

the 

24 

posters 

25 


26 


27 

are 

28 

brochure 


these warnings that begin on Control No. 142 and 

the end in public places? 

A. Well, some of these larger pieces weren't 
produced by us. We included them in the packet to 

what actions were happening throughout the state. 

initially, I thought they were to be posted. I 

believe — because if this was handed out at the 
training, bar owners would not be part of that 

But the first section, through Control 

No. 141, appear to be packets that were handed out 

bar owners, and there are postings in there. 

Q. So are these posters, though, that are in 

second grouping, beginning with 142, are these 

that elsewhere in the state were posted in public 
places? 

A. These were really — yeah. These really 
not posters. They're sort of a large foldout 
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1 that was produced by a statewide contractor. 

2 Q. And what purpose were they for? 

3 A. I — well, I know what we used them for. 

4 not sure what they used them — why they produced 

5 Q. And what did you use them for? 

6 A. We used them in the context of this 


packet as 

7 evidence of what was happening for enforcement 

efforts 


8 statewide. 

9 Q. So it would be for the information of 

those who 

10 were in the enforcement community, such as the 

district 

11 attorney, district attorney's officers, police 
officers, 



12 

people 

like that? 




13 

A. 

Yes. 




14 

Q. 

And one of — turning to - 

- if you go 

through 







15 

the second part, there's a control 

number 

145 . 

It's on 







16 

a single sheet. It's on one of the 

blank 

sheets 

of 

17 

paper. 

Do you see that? 




18 

A. 

Yes. 




19 

Q. 

Should be just a few more 

after - 

— 


20 

A. 

Oh, 14 . . . 




21 


Okay. 
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Q. 


And then the page after that, I want you 


22 

to 

23 

Going 

24 

25 

26 

27 

28 


take a look at that one, the one entitled "Will 

Smoke-free Affect Business." 

A. Yes. 

Q. If you look at the bottom of it, "For the 
Health of It" — 

A. Yes. 
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10 
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12 
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13 

14 
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15 

16 

17 

18 
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21 

information 

22 

law, 

23 

provide the 

24 

the law, 

25 

26 
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27 

28 
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Q. — there are a couple of paragraphs that 
describe the health effects that occur in bars 

respect to secondhand smoke. 

A. I see that. 

Q. Do you see that? 

A. Yes. 

Q. So this information, in other words, the 
information about health effects that have been 
attributed to secondhand smoke, was being provided 

your department to the enforcement community as 

A. What do you mean "as well"? 

Q. In addition to other people in the 

that you were providing information to. 

A. Well, I think we actually only provided 

the enforcers at that workshop. 

Q. I understand. I guess — right. In the 
context of smoke-free bars? 

A. Yes. 

Q. Okay. But it was provided to them? 

A. Yes, it was. 

Q. Was the idea behind providing that 

to them that it would motivate them to enforce the 

or was it to provide — have them, in turn, 

information to those against whom they enforced 

or was it for some other purpose? 

A. The idea was to allow them — or to 

them to enforce the law and to give them as much 
information as they felt that they would need in 
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1 approaching a violator. 

2 Q. In other words, by providing this health 

3 information, they could then, in turn, if they 

have a 

4 violator, in other words, either a smoker in a bar 


or a 
they 


5 bar that's allowing smoking, they could say — 
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6 

there 

7 

smoke in 

8 
9 

not 

10 

enforcers to 
11 

motivation or 



12 

I'm not 

13 


14 


15 


16 

why it 

17 

them? 

18 

yes. 

19 


20 

of the 

21 

pages of 


22 

decisions 


23 


24 


25 


26 


27 


28 


could provide the information that's provided 
about the health effects of secondhand tobacco 
bars? 

A. I don't — well, that's possible. I'm 

really sure if it was to motivate them as 

see this and then use that as a personal 

if it was to relay the information to an owner. 

sure — 

Q. Okay. 

A. — since we didn't produce it. 

Q. But those two purposes were the reason 

was included in the packet that you did provide to 

A. For either or both of those purposes, 

that's why we included it. 

Q. Okay. If you turn — go towards the end 

document, at the end of the — the last eight 

the document are a summary of California court 

on smoke-free bars. 

A. Yes. 

Q. Was this actually part of the packet? I 
couldn't tell. 

A. I believe it was. 

Q. Okay. 
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1 A. If it was not part of the packet itself, 

it was 

2 mailed out after the packet was distributed. 

3 MS. KENNEDY: To the law enforcement 


community? 

4 THE WITNESS: Yes, prob — if it wasn't 

5 distributed with the packet, it was mailed to 

those in 

6 attendance. 

7 MR. GROSS: Q. When you were speaking — 

well, 

8 hang on. Let me mark something. 

9 MS. KENNEDY: Are you ready to move on to 



10 

another exhibit? 



11 

MR. GROSS: Yeah. 



12 

MS. KENNEDY: Before we leave this one. 

just 

13 

for clarity of the record, did you 

indicate when 

this 

14 

Smoke-Free Bars & Taverns Campaign 

was in effect? 


15 

THE WITNESS: I did not. 

The law took 

effect 





16 

January 1, '98. I believe we started this in the 

fall 
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17 

prior 

to 

that. 



18 



MR. GROSS: 

Q. So it was part — 


19 

A. 


Excuse me. 

Wait. Oops, I'm really 

confused 






20 

here. 

It 

. was '98 or 

'99, now, when it took 

effect. 







21 

Q. 


I think I can give you some document 

that will 






22 

actually 

clarify this — 


23 

A. 


Okay. 



24 

Q. 


— which is 

what is coming up next. 


25 

A. 


Okay. But 

it was — we did it prior 

the 







26 

actual 

beginning of 

the effect of the law. 


27 

Q. 


And the idea was to help effectuate ■ 

rollout 







28 

of the 

law? 
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1 

A. 

Yes. 


2 

Q. 

And then after — it also went — it 

continued 




3 

in effect, did it not, after the enactment or the 


4 

implementation of the law too? 


5 

A. 

Yes. 


6 

Q. 

Is it still ongoing? 


7 

A. 

We haven't done anything recently, but 

yes. 

for 




8 

the sake 

of this discussion, it is ongoing. 


9 

Q. 

So, basically, it was '97 to 2000 time 

period. 




10 

Is that 

roughly correct? 


11 

A. 

Yes. It will be an ongoing part of our 

plan. 





12 

but there was more of an emphasis put on it in the 


13 

earlier 

part of the period. 


14 

Q. 

Was the height of the activity sort of at 

the 





15 

time period when the law was coming into effect? 


16 

A. 

And right after. 


17 


MS. KENNEDY: One other thing before we 

leave 





18 

these set of documents. At the beginning you 

indicated 




19 

that you 

recognized all, but — some, but not all. 

of 





20 

the documents in this packet. 


21 


THE WITNESS: Um-hum. 


22 


MS. KENNEDY: Which are the documents 

that 

you 




23 

did not 

recognize? 


24 


THE WITNESS: I did not recognize the 

court 





25 

cases, but I — I know that we got a copy of 

these 

, but 




26 

I'm not 

sure if these are them or what. 


27 


MR. GROSS: Q. All the other documents. 


28 

though. 

you do recognize? 
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1 

A. 

Yes . 


2 


MR. GROSS: Okay. That's helpful. Thank 

you. 

3 


Exhibit next in order. 


4 


(Whereupon, Defendants' Exhibit 427 was 

marked 

5 


for identification.) 


6 


(Witness confers privately with counsel.) 


7 


MR. GROSS: Back on the record. 


8 

Q. 

I just handed you exhibit next in order. 

427 . 

9 

Do you 

recognize this letter? 


10 

A. 

Yes. I've seen it before. 


11 

Q. 

This is an October 1, 1998 letter from 

the 

12 

deputy 

district attorney of the County of Santa 

Clara; 

13 

is that 

correct? 


14 

A. 

Yes . 


15 

Q. 

Is this the letter that sets up the 

meeting 





16 

that you were talking about that occurred with bar 


17 

owners 

where the informational packets were sent 

out? 

18 

A. 

It's one of the meetings. 


19 

Q. 

Okay. So one meeting took place on 


20 

October 

14th — 


21 

A. 

Yes . 


22 

Q. 

— 1998? I'm sorry. 


23 

A. 

Yes. But I actually don't believe this 

is 





24 

where we handed out the packet. 


25 

Q. 

Okay. There were other meetings besides 

the 

26 

October 

1, 1998 meetings about bar owners? 


27 

A. 

There was one other one, yes. 


28 

Q. 

I note the next page of this exhibit are 
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1998 meeting. 


1 meeting notes of the October 14th, 

2 A. Yes. 

3 Q. Is this document familiar to you? 

4 A. I don't think I've seen this before. 

5 Q. In the middle of the meeting notes it 

6 indicates, "Health Educators and volunteers will 


resume 

7 educational visits to bars, beginning October 26. 

8 Information Packets will be distributed reminding 

bar 

9 owners and staff about the law, enforcement 
procedures, 

10 dangers of secondhand smoke, and tips about 

11 going/remaining smoke-free." 

12 Are those — is that reference a 


reference to 

13 

discussed in 

14 

15 

to. 


these informational packets that we've just 
the last exhibit? 

A. I think the top section is what it refers 
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16 

17 

18 

you 

19 

20 

correct? 

21 

22 

meeting 

23 

there 

24 

25 

26 

27 

28 

the law? 
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1 

exhibit 

2 

3 

4 

marked 

5 

6 

7 

8 
9 

business 

10 

to 

11 

12 

13 

14 

out, 

15 

16 

bar/restaurant 

17 

18 

than 

19 

20 
21 

flier that 
22 

23 

24 

25 

26 

27 

28 


Q. The top section of the previous exhibit? 
A. Yes. 

Q. Okay. So that indicates, I take it, that 

were correct and, in fact, these packets were 
distributed after this October 14th meeting; 

A. That appears to be the case, yes. 

Q. You said that there was more than one 

with the bar owners. Do you remember how many 

were? 

A. I think — I can think of one other one. 
Q. Did that occur after this one? 

A. I believe it was before this one. 

Q. Also to provide them information about 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 

A. I believe the second part of the prior 

is what was handed out. 

MR. GROSS: Okay. Will you mark this. 
(Whereupon, Defendants' Exhibit 428 was 

for identification.) 

MR. GROSS: Q. I've had handed to you 
Exhibit 428. Do you recognize these documents? 

A. Yes. 

Q. Are these letters that went out to 

owners — was the first one a letter that went out 

business owners informing them about the new law 
prohibiting smoking in public workplaces? 

A. Yes. 

Q. Do you know how broadly this letter went 

what business owners it went to? 

A. I think it went to every bar or 

combination in the county. 

Q. Did it go to any other workplaces other 

bars and bars and restaurants? 

A. Not that I'm aware of. 

Q. The third page of this document is a 

says "A Year Of Smoke-Free Bars!" 

Do you recognize this flier? 

A. Yes. 

Q. Was this flier sent out to bar owners? 

A. Yes. 

Q. Was it sent out to anybody else? 

A. Not that I'm aware of. 
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Q. And just for the record, under "Why It Is 
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2 

3 

4 

correct? 

5 

6 

7 

8 

of — 

9 

10 

11 

12 

13 

environmental 

14 

15 

16 

17 

18 

on? 

19 

20 

marked 

21 

22 

23 
to 

24 

25 

26 

27 

28 


Important" — "Why Is It Important?" there are two 
bullet points that talk about the health effects 
attributed to environmental tobacco smoke; 

A. Yes. 

Q. The information that was sent out to bar 
owners, all of this information that we're talking 
about, was it sent out to every bar in the county 

in Santa Clara County? 

A. To the best of my knowledge, yes. 

Q. Has the Smoke-Free Bars program involved 
warning any other groups other than bar owners and 
enforcement — and enforcers about the 

health effects of environmental tobacco smoke? 

A. Within this county? 

Q. Yes. 

A. No. 

Q. Those are the groups that it's focused 
A. Yes. 

(Whereupon, Defendants' Exhibit 429 was 
for identification.) 

(Witness confers privately with counsel.) 
MR. GROSS: Q. Is this document familiar 

you. Exhibit 429? 

A. Yes. 

Q. Did you prepare this exhibit? 

A. Yes. 

Q. When did you prepare this exhibit? 
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1 A. After the initial request for documents. 

2 Q. Okay. The top of the document says "ETS 

3 Materials," and then handwritten before that is 

4 "Recently used." 

5 A. Um-hum. 



6 

Q. 

So is this a document that lists recently 

used 





7 

ETS materials? 


8 

A. 

Yes, it is. 


9 

Q. 

And those are materials recently used by 

the 

10 

Tobacco 

Prevention & Education Program? 


11 

A. 

Yes. 


12 


MS. KENNEDY: What's recent? What's the 

time 

13 

frame? 



14 


MR. GROSS: That was my next question. 

That's 

15 

okay. 



16 


THE WITNESS: Within probably the past 

year. 

17 


MR. GROSS: Q. This is the last year? 


18 

A. 

These also still may be current. It's — 


19 

basically, I asked for an inventory of materials 

that we 





20 

would have used. 
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21 

Q. 

I'm sorry. 

That you? 


22 

A. 

Would 

have 

used. 


23 

Q. 

Would 

have 

used in the 

last year or so? 

24 

A. 

Year, 

year 

and a half. 

maybe two years. 

25 

Q. 

Okay. 

And 

what kind of 

materials are 

these? 






26 

Are these 

; the j 

names 

of handouts 

or videos, or what 

are 






27 

they? 





28 

A. 

These 

are ! 

handouts from 

. different what we 


know 
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1 as authors for specific populations that deal with 

2 secondhand smoke. 

3 Q. All of these are printed materials, then? 

4 A. These are all printed materials. 

5 Q. Are there also radio materials or other 


types 
that 
by the 

these 
supply 
so I 

our 

be 

have. 

of 


9 

10 

11 

12 

13 

14 

15 

16 

17 

18 


19 

individuals 

20 
21 
22 

23 

It' s 

24 

what we 

25 

26 

27 

28 

a — 


of media materials that aren't on this list but 
have been used in the last year, year and a half 
program? 

A. These were — I don't know. I know that 

are ones that we may or may not have been able to 

the first time. But I wasn't here at that time, 

wasn't sure what was supplied. 

So I had asked the person who monitors 

materials to make this list up. Some of these may 

duplicates of — duplicate listings of what you 

These may also be fliers that we could not provide 
because we don't have them anymore. 

Q. Are these fliers and pamphlets and things 

that nature that are actually handed out to 

or — 

A. Yes. 

Q. — are they all fliers? 

A. Well, it depends on how you define it. 

basically reading material, education material, 

call education materials. 

Q. And it could come in slightly different 
formats? 

A. They're not single sheets. One could be 
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1 it could be a triple fold, four fold, double fold. 

2 Q. And these authors, CDHS is the California 
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3 Department of Health Services, I take it? 

4 A. Yes. 

5 Q. Journeyworks, is that a competitive 

grantee of 

6 some sort? 

7 A. It's a publishing company. 

8 Q. What's St. Mary, Long Beach? 

9 A. It's a competitive grantee of the state 

who 

10 produced some materials. 

11 Q. I know what TECC is. That's the Tobacco 

12 Education Campaign? 

13 A. — Education Clearinghouse. 

14 Q. Clearinghouse, right. What's ETR 

Associates? 

15 A. ETR Associates, the parent organization, 

16 Educational Training & Resources — Resource 

Associates. 


17 

I'm sorry. 


18 

Q. 

A/P Health Venture? 


19 

A. 

Asian/Pacific Health Ventures. 

20 

Q. 

How about UCSF, Health Is 

Gold, what's 

that? 




21 

A. 

That's a state competitive 

grantee. 

22 

Q. 

All of these printed materials would be 

23 

materials that provide some sort of 

warning about 

24 

environmental tobacco smoke? 


25 

A. 

Yes. 


26 

Q. 

And judging from the list. 

that means in 

the 




27 

last year there have been materials 

circulated to 

the 




28 

public 

that are in English, Spanish 

, Cambodian, 

Chinese, 
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1 Vietnamese and Korean; is that correct? 

2 A. Yes. 

3 Q. Is it also correct that it's possible 


this is 

4 

everything 

5 


not a complete list, this is just a list of 

that you could verify was actually recently used? 
A. Yes. 

Q. Do you know, based on the titles — would 


be able to describe essentially what each of these 
A. Some of them I've seen, some of them I do 


10 know. 

11 Q. Could you just give a very brief 
description of 

12 the ones that you do — you have seen and you know 

what 

13 they are? 

14 A. "Smoke Signals" is a — 

15 MS. KENNEDY: What number? 

16 THE WITNESS: Oh, I'm sorry. Number 6, 

"Smoke 

17 Signals," is a little magazine format handout 
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which 

is 


18 

to do 

19 

the 

20 


21 

the 

22 


23 


24 


25 

in the 

26 


27 


28 


like a little story, talks about — I think it had 

with a little story about a family and smoking and 

kids objecting to the smoke. 

Number 9, "Cigar-Asphyxionado," is about 

amount of smoke coming from cigars. 

"Please Don't Smoke In My House" are very 
culturally centered requests of children for their 
parents to not smoke or grandparents to not smoke 

house. 

MS. KENNEDY: Is that 13 through — 

THE WITNESS: 13 through — 


156 


VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 

1 MS. KENNEDY: — 15? 

2 THE WITNESS: — 15. 

3 "Baby and Cigarette Smoke" is, again, 

very 

4 culturally specific, dealing with the health 


effects — 


dealing 
smoke. 
with 


5 

6 

with 

7 

8 


9 


smoke. 


excuse me — what did I say? 20? 

20 and 21 are culturally specific, 

the effects on a young infant from secondhand 

And I believe 22 I've seen is dealing 

what's called slipstream smoke or secondhand 


10 MR. GROSS: Q. Are these titles that — 

well, 

11 let me back up. 

12 We have gotten from the Department of 

Health 

13 Services at various points TECC catalogs, which 

are 

14 catalogs that the clearinghouse provides of 

15 warning-related materials that the counties, or 

whoever, 

16 can obtain from the clearinghouse. 

17 Are these titles titles that would appear 



18 


19 


20 

clearinghouse 


21 

they 

22 

so you 

23 

what 



those clearinghouse catalogs? 

A. Some of them would. 

Q. So if I wanted to see — the 


catalogs tend to have a little logo. Sometimes 
take the — they shrink down the actual document 


can see what it is. Some of them I could find out 


24 

25 

26 

provide to 
27 


it is that way; correct? 

A. Right. 

Q. Would it be possible for someone to 
us any of these that haven't been provided to us 
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so far 


28 


and that you still have? 
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1 
2 

one 

3 

4 

5 


conversation 

7 

to me 

8 

the 



10 

list 

11 


12 


13 

set 

14 


15 

are ones 


16 


17 


18 

more 

19 

you 

20 


21 


22 

marked 

23 


24 

review 

25 


26 


27 


were made 
28 


talked 
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1 
2 

3 

be 

4 

5 

of 

6 

7 

8 

part 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 
A. Yes. 

MR. GROSS: Let's go off the record for 


minute. 


Q. 


(Recess taken.) 

MR. GROSS: Go back on the record. 
During the break, we had a short 


about what had been produced to us. You indicated 
that the documents that are on that last exhibit, 
recently — the recent ETS materials exhibit, that 
the documents that you still had that are on that 


were produced to us. Is that correct? 

A. Yes. 

Q. So if we find documents in the production 

that you produced to us that are of the titles 
identified here, we can be confident that those 


that have been recently used by the program? 

A. Yes. 

MR. GROSS: Okay. Let's go through some 
warning materials that were in the materials that 
produced to us. 

Let's have this be exhibit next in order. 
(Whereupon, Defendants' Exhibit 430 was 

for identification.) 

MR. GROSS: Q. Have you had a chance to 

the document that I just provided to you? 

A. Yes. 

Q. Is this a compilation of posters that 
by children as part of the poster contest that we 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 

about earlier today? 

A. That's what it appears to be. 

Q. When you say "appears to be," you can't 

certain that that's what this is? 

A. Well, some of these I recognize and some 

them I don't. 

Q. So the ones that you recognize, those are 
posters that were actually produced by children as 
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9 

of the 

poster campaign? 



10 

A. 

Yes. 



11 

Q. 

Which ones do you — well, depending on 

which 







12 

there 

are more of, which ones do you not or do you 



13 

recognize? I'd want whichever there's less of. 



14 

actually. 



15 

A. 

Oh, well, I recognize most of them. 



16 

Q. 

Okay. Which ones don't you recognize? 



17 

A. 

I don't recognize the third page. 



18 

Q. 

The large one that says "2nd Hand Smoke 

Kills 

ii ? 






19 

A. 

Right. 



20 

Q. 

Okay. 



21 

A. 

I don't recognize the fourth page. 



22 

Q. 

The one with two handprints? 



23 

A. 

Right. 



24 

Q. 

Okay. 



25 

A. 

And the rest of them I recall. 



26 

Q. 

You do recall the rest of them? 



27 

A. 

I don't recall the last page. 



28 

Q. 

Okay. 
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1 

A. 

But the other ones I remember. 



2 

Q. 

Now, I think you testified that there 

have ’ 

been 





3 

poster 

design contests over the years, not just 

one 







4 

poster 

design contest. 



5 

A. 

That's true. 



6 

Q. 

Do you know which one this relates to? 



7 

A. 

I don't. Well, I actually do have a way 

of 







8 

narrowing the time frame. We recently — our 

program 






9 

name used to be Tobacco Control Program up until 

' 98 . 







10 

So it' 

s obviously some time after 1998. 



11 

Q. 

Okay. I think we have some testimony 

about 







12 

this before, but I want to make sure I get it 

clear 

on 





13 

the record. What would typically be done with 

posters 






14 

like these? I guess let's back up. How were they 



15 

produced? In what context, typically? 



16 

A. 

Typically, we have advertised and solicit 

a 


17 

poster 

contest to certain age groups of youth. 

usually 






18 

in — 

through a school venue. 



19 

Q. 

You mean the advertising occurs in 

school? 

You 





20 

put up 

fliers or something like that? 



21 

A. 

Something like that, yes, or work with 

the 







22 

teachers. 



23 

Q. 

Okay. 



24 

A. 

And the idea is to elicit response in the 

form 
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25 of poster designs or con — we try not to make it 

too 

26 competitive, but we try to get a broad section of 

27 responses. 

28 Q. How often do these events occur, these 

poster 
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1 design contests? 

2 A. I would say we've probably done one a 

year, one 

3 every 18 months over the — 

4 Q. And are they throughout the school 
districts or 


5 throughout the schools in Santa Clara County? 

6 A. Not necessarily. Sometimes we would have 

7 focused only in the schools where we have our 

youth 

8 coalition group. Other times, if the 
subcontractor did 


9 

10 

teachers in 



11 


12 


13 


14 


15 


16 


17 

create 

18 

works? 

19 

that 

20 

form 

21 


22 


23 

them 

24 

contests 


25 

they not 


26 


27 


28 

smoke. 

So 


it, for example, the City of San Jose, they might 
advertise through a district, and whatever 

the district picked up on the process. 

Q. Over time has it been done in most of the 
schools in the school district or in the county? 

A. Probably throughout about half the county 
schools. 

Q. Okay. So you solicit posters, and then 
students see these advertisements and then just 

posters and send them in to you? Is that how it 

A. Yes. Usually, there's some instruction 

goes along with the form. It's usually done on a 

to restrict the size. 

Q. I see. I notice a lot of them are about 
environmental tobacco smoke, although not all of 

explicitly. Is that — are these poster design 

focused on environmental tobacco smoke, or are 

limited? 

A. I think — well, at varying times we've 
suggested themes, and it could be secondhand 
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1 the answer would be at some times we could have 

2 suggested that that would be — one of the topics 

would 

3 be secondhand smoke, because it appears by these 

4 responses that secondhand smoke was the term that 
we 

5 used. 

6 Q. Right. So for this poster contest, it 
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looks 


7 like the theme was secondhand smoke? 

8 A. Some of these — some of these are 

9 unidentifiable why they picked certain themes. 

10 Q. Okay. Is information about the health 

effects 

11 of smoking provided to these children in 
conjunction 

12 with this poster design contest? 

13 A. Generally not in conjunction with the 

poster 

14 contest. 

15 Q. There are other ways in which children 

are 

16 warned in schools about tobacco smoke and 

environmental 




17 

tobacco smoke? 




18 

A. Yes. 




19 

Q. Okay. After you receive the posters 

back. 

what 





20 

happens? 




21 

A. At that point then they are 

evaluated and 



22 

usually some prizes are given. 




23 

Q. Is there an event where the 

winners are 

picked? 






24 

A. Some of our subcontractors 

have done 

that. 


25 

We've never done anything quite that 

formal. 

T 


26 

I'm trying to think back to 

this contest. 

-L 


27 

think maybe they were just selected 

and one in 

certain 






28 

age groups were given gift certificates or prizes 

or 
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8344 




1 

something. 




2 

Q. And what do you do with the 

posters 


themselves? 


3 


actually, our 

4 

5 

have 


an 


7 


A. Well, I know that in the past — 

contests have not been very elaborate. When we 
contracted with the city of San Jose, they used to 

like a little dinner for the youth and they'd give 

award to the youth that won and then reproduce bus 


8 interior bus placards, winning design. 

9 Q. In other words, the winning posters would 

10 become placards that are inside buses? 

11 A. Yes. But I don't believe that — in 

fact, I 

12 know we haven't done anything that elaborate. 

13 Q. When were the — do you know the time 

periods 

14 when the city of San Jose or San Jose schools used 

the 

15 posters for bus placards? 

16 A. Well, the city, I think — well, we 
funded some 
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17 


probably three or four years ago in probably two 


funding 

18 cycles. So something like '95 through '97, 
something 

19 like that. 



20 


They've continued to do it. So it's a 

little 

21 

unclear 

_ 


22 

Q. 

"They've continued to do it," meaning the 


23 

San Jose 

— 


24 

A. 

The City of San Jose, yes. 


25 

Q. 

So does that mean, then, that from '97 

forward. 

26 

posters 

with smoking-related warnings, some of 

which are 




27 

ETS warnings, are being displayed inside buses in 

the 

28 

City of 

San Jose? 
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1 

A. 

At least for some of that time, yes. 


2 

Q. 

Do you know how much of that time? 


3 

A. 

Probably — I don't believe they did any 

last 





4 

year, but — in '99, but I think at least through 

' 98 . 

5 

Q. 

Okay. 


6 

A. 

Or through '98 . 


7 

Q. 

And are these posters, either by you or 

by the 

8 

City of 

San Jose or by any entity, displayed 

publicly 




9 

anywhere 

else? 


10 

A. 

I think we had ours displayed — it may 

have 





11 

been displayed at a school, one of the schools 

that were 




12 

participating in this. 


13 

Q. 

Okay. Anywhere else besides within the 


14 

schools? 



15 

A. 

I think we may have put them on display. 

in 

16 

fact, in 

this county building last year. 


17 

Q. 

In a public area of the county building 


18 

A. 

Yes. 


19 

Q. 

— where the public goes by? 


20 

A. 

Yes. 


21 

Q. 

Any other public venues? 


22 

A. 

Perhaps the lobby of the building we're 

in. I 





23 

can't remember. We may have done that, but 

there's 

been 




24 some changes there with the displays. 

25 Q. I've noticed now you've been referring to 

"we. " 


the 


26 How about more broadly than — I assume "we" means 


27 Department of Health or perhaps even — 

28 A. Well, specifically, the program. 
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1 Q. The program. How about others that have 

these 


2 posters that are within Santa Clara County? Are 

they 

3 posting these in other public places? 

4 A. The City of San Jose may have done some 

in city 


5 hall, the lobby of city hall. 

6 MS. KENNEDY: But that wasn't the county. 


He 


7 asked you about the county. 

8 THE WITNESS: Oh, the county. 

9 MR. GROSS: I'm sorry. I meant to be 

asking 

10 anyplace in the county or anybody — 



11 


MS. KENNEDY: Oh. 


12 


MR. GROSS: — who's doing it. 


13 


THE WITNESS: I think the City of San 

Jose may 




14 

have displayed some in the city hall lobby. 


15 


MR. GROSS: Q. Do you know whether they 

did. 





16 

or 

how certain are you? 


17 


A. I know they did display them some places. 

and 





18 

I 'm 

l fairly certain they did it a number of years 

ago. 





19 


I'd like to take just a quick break to 

get 





20 

coffee. 


21 


(Break in proceedings.) 


22 


MR. GROSS: Could you mark this as 

exhibit 

next 




23 

in 

order. 


24 


(Whereupon, Defendants' Exhibit 431 was 

marked 





25 


for identification.) 


26 


MR. GROSS: I've had handed to you 

Exhibit 

431. 




27 

If 

you could take a minute to look through that 

exhibit. 





28 


(Witness reviews document.) 
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1 


(Witness confers privately with counsel.) 


2 


MR. GROSS: You can undo it. Just try 

and keep 




3 

them in order so we're talking about the same 

order. 





4 


(Witness reviews document.) 


5 


MR. GROSS: Q. Have you had a chance to 

review 





6 

the 

documents? 


7 


A. Yes. 


8 


Q. The first three appear to me to be 

billboards 




9 

or 

copies of billboards or placards of some sort? 


10 


A. Yes. 
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11 

Q. 

Is that correct? 

12 

A. 

Yes. 

13 

Q. 

Do you recognize them? 

14 

A. 

I do. 

15 

Q. 

Have these ever been posted in public 


places in 
16 


the county of Santa Clara, to your knowledge? 


17 

billboards. 

A. 

I believe the state put them on 


18 

Q. 

In the county of Santa Clara? 

and 

19 

408 

A. 

Yes. These actually — the images 407 


20 

are — have been reproduced as billboards and as 


21 

T-shirts 

and postcards and in many different ways 


22 

Q. 

How about 409? 


23 

A. 

I've never seen 409 before. 


24 

Q. 

Okay. So let's focus on 407, which, as 

you 


25 

said, is 

a billboard posted in Santa Clara. 


26 

A. 

I think I've seen it on a bus here too. 


27 

Q. 

You've seen it on buses? 


28 

A. 

Yeah. 
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1 

Q. 

Does your department have anything to do 


— or 


of 


or 


2 your program have anything to do with the posting 

3 this "'Mind if I smoke?' 'Care if I die?'" placard 

4 billboard? 



5 

A. 

We — I'm trying to think. We've never 

posted 


6 

billboards. We've never done billboards or bus 

ads or 


7 

anything 

like that. 


8 

Q. 

Okay. They've been done in the county. 

but 


9 

they're 

done by the state? 


10 

A. 

Yes. 

"'Mind 

11 

if 

Q. 

Do you know what years these — this 


12 

I smoke? 

' 'Care if I die?'" — 


13 

A. 

I think it's still current, and I think 

it 


14 

started 

in '98 and is still current. 


15 

Q. 

Are there billboards that are up 

presently that 


16 

have this 

have this — in the county of Santa Clara that 


17 

billboard, to your knowledge? 


18 

A. 

Not to my knowledge. 


19 

Q. 

But you don't know one way or the other 


20 

A. 

I don't. 


21 

Q. 

— specifically today? 


22 

A. 

I have not seen any recently. 


23 

Q. 

Just as a general matter, during the '98 

to 


24 

present 

time period, this has been posted both on 

buses 
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25 and in billboards — on billboards in the county? 

26 A. Yes. 

27 Q. Okay. Is the same true with respect to 

28 Document No. SC408, the emphysema one? 
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1 A. Yes. 

2 Q. Okay. The second part of this exhibit, 

the 

3 ones that are Document Nos. 410 and 411 — looks 


those, if 


right-hand 

9 

10 


there's two copies of the 411 one — what are 
you know? 

A. Number 4 — let's see. 

MS. KENNEDY: Where's the number? 

MR. GROSS: 410 is at the bottom 

corner of the document. 

THE WITNESS: You asked me about No. 411. 
MR. GROSS: Q. Let's talk about 410 


first, if 

12 you could. 


A. Okay. 

Q. Are you familiar with this document? 

A. I believe I have seen this before. Yes, 


of the 


16 have. 

17 Q. What is it? 

18 A. It's an informational brochure published 

19 state-funded project. 

20 Q. Is it part of — was it created as part 

21 Smoke-Free Bars & Restaurants Campaign? 

22 A. Yes, yes. 

23 Q. Was it used by your county? 

24 A. Yes, we distributed this. 

25 Q. Is it normally — is it basically — this 

26 large document, maybe 30 inches by 20 inches. Is 

27 the size that it was distributed in? 

28 A. I think it is, yes. 
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1 Q. And where was this document distributed 

in the 

2 county? 

3 A. I believe we distributed this either in 

4 conjunction with or very closely associated with 


'98, '99 


mailed 


5 informational packets to bar owners. 

6 Q. So it was in the '87 — I mean '97 to 

7 time frame? 

8 A. Yes. However, it also may have been 
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it seems to me there may have been a 


9 to — 

statewide 



10 

mailing 

to all licensed taverns and bar/restaurant 


11 

combinations — this may have been part of that — 

which 

12 

didn't 

go through our county, because I believe 

there 





13 

were some mailings that were done statewide 

through 

this 




14 

Breath 

Project. 


15 

Q. 

Okay. But in addition to that statewide 

— the 





16 

statewide mailing of information, possibly this 


17 

document, the county actually distributed this to 

bar 

18 

owners? 



19 

A. 

I believe we did, yes. 


20 

Q. 

To all bar owners that you're aware of? 


21 

A. 

Yes. 


22 

Q. 

Like the other materials? 


23 

A. 

Yes. 


24 

Q. 

And what were bar owners to do with this. 

in 





25 

your opinion? 


26 

A. 

We used it as informational. It was not 

to be 

27 

posted. 

It was for their information. 


28 

Q. 

And for the record, again, this one in 


the 
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1 


2 


correct? 

3 

4 

Does 

5 

to 411? 


vague. 

7 

8 

then. 

9 

— the 

10 

11 

think they 
12 

13 

14 

15 

16 

out 

17 

owners? 

18 

19 

20 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 
lower left-hand corner has a section that's about 
health effects of environmental tobacco smoke; 

A. Yes. 

Q. Okay. Let's turn to the next page, 411. 

your testimony about 410 basically apply equally 

MS. KENNEDY: I object. That's kind of 

Can you go through it? 

MR. GROSS: Okay. Let's go through it, 

Q. Is this also a document that you sent to 

county sent out to bar owners? 

A. You know, I think they — this one I 

sent out. I don't think we got this one. 

Q. "They" is Breath? 

A. "Breath," yes. That's a state-funded — 

statewide-funded project. 

Q. And your understanding is that they sent 

this one and the other one statewide to tavern 

A. Yes, prior to the law taking place. 

Q. Okay. 

A. I'm not sure we — the other one, I think 
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we 

I'm 

have 

the 


21 

22 

23 

24 

25 

26 

27 

28 
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1 
2 

3 

you and 

4 

5 

like 


can 

7 

8 

order, 

9 

10 

marked 

11 

12 

If 

13 

14 

15 

going 

16 

that 

17 

our 

18 

19 

20 
21 

review 

22 

23 

24 

in this 

25 

26 

I' ve 

27 

28 


may have got copies of and distributed. This one, 

sure we did not. They may have copied us. We may 

had some available. I don't think we mailed them. 
Q. But the previous one you did mail, 410? 

A. Yeah. I think that was more of a 
general-purpose one. 

Q. Okay. 

A. A lot of times when things are handled by 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 

state, we're not made aware of it. 

Q. So, in other words, there are additional 
warnings sometimes that are coming out both from 

from the state? 

A. Yes. Typically, if we send them out, we 
to stamp them and have our number on them so we 
track them. 

MR. GROSS: Mark this as exhibit next in 

432 . 

(Whereupon, Defendants' Exhibit 432 was 
for identification.) 

MR. GROSS: I've handed you Exhibit 432. 

you could look through it, please. 

(Witness reviews document.) 

MR. GROSS: Once again, while you're 

through it, for the record, these are documents 

were produced by your office to us in response to 

document request. 

(Witness reviews document.) 

(Witness confers privately with counsel.) 
MR. GROSS: Q. Have you had a chance to 

the document? 

A. I briefly looked at it. 

Q. Do you recognize the materials that are 
exhibit? 

A. Some of these I don't know. Most of them 

never seen before. 

Q. Okay. 
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1 A. Or I have not been made aware of them. 

2 Q. Can you point out to me the ones that you 

have 
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3 seen before? And you'll notice the control 


numbers 

on 




4 

these longer documents, the control number tends 

to be 





5 

on a blank page right in front of it. 


6 


(Witness confers privately with counsel.) 


7 


THE WITNESS: I don't know. It's all 

kind of 

a 




8 

blur. 

I'm not sure — 


9 


MR. GROSS: Q. Okay. Actually — 

T 

10 

A. 

I know there's one on Cigar-Asphyxionado, 

-L 

11 

recognize that one. Some of these I know are on 

that 

12 

list I 

gave you, and I just — I don't know. 


13 

Q. 

That's actually interesting. I just 

recognized 




14 

that as 

you were going through the documents. So 

maybe 





15 

we should just go through it that way. And you 

might 

16 

want to 

put Exhibit 429, which is the list, in 

front of 




17 

you as 

well so we can both do this together. 


18 

A. 

Okay. 


19 

Q. 

Now, just so that we have it right here 

in the 

20 

record. 

Exhibit 429 were listings of recently used 

ETS 





21 

materials; in other words, materials that actually 

were 

22 

used by 

the program in the last year and a half or 

so — 

23 

A. 

Um-hum. 


24 

Q. 

— correct? 


25 

A. 

Yes . 


26 

Q. 

So the first document in here, the one 

that 





27 

comes right after Control No. 264, is entitled 

"Other 

28 

People 

Smoke." And I notice that's No. 22 on this 
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1 chart. Does that mean that it was — this was a 
pamphlet that was used by the program? 

A. Yes. 

Q. Okay. I can't tell on the second one any 
title, but the third one, which comes after 


Control 
that's 
that 


No. 266, is entitled "Passive Smoke." I notice 
the first title on the recently used list. Does 
mean that this is the brochure that was 


distributed to 

9 the public entitled "Passive Smoke"? 

10 A. Yes. 

11 Q. The next one, which is a couple pages 
later, is 

12 entitled "See What Happens If You Smoke," which is 

No. 2 
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13 

the 

14 

well? 

15 


16 

Know 

17 


18 


19 


20 

No To 

21 

that 

22 

the 

23 


24 


25 


26 


27 

Smoke, 

How 


28 

know 



on the Exhibit 429. Does that mean that that's 
pamphlet — do those two pamphlets correspond as 
A. Yes. 

Q. The next one is "50 Things You Should 

About Tobacco," which appears to be No. 3 on the 
recently used list. Is that correct? 

A. Yes. 

Q. The next in order is entitled "How To Say 

Secondhand Smoke." So would that be the brochure 

is entitled "How To Say No To Secondhand Smoke" on 

recently used ETS materials document? 

A. Yes. 

MS. KENNEDY: Number 4. 

MR. GROSS: Number 4, correct. 

Q. Doesn't look to me that "Secondhand 

To Protect Your Kids" is on that list. Do you 
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1 whether this — one way or the other, whether this 

2 brochure was distributed to the public? 

3 A. It is. It's No. 5. 

4 Q. Oh, thank you. 

5 A. Yes, it is. We've distributed it. 

6 Q. After that comes "Smoke Signals," which I 

7 believe is also one that was distributed to the 

public 

8 as reflected by No. 6 on the list. Is that 

correct? 

9 A. Yes. 


10 

Q. 

And then I take it the next one right 

after 

11 

that must 

. be the same thing, but in one of the 

other 

12 

languages. 

13 

A. 

Yes . 

14 

Q. 

In other words, either Spanish or 

Cambodian. 

I 


15 

guess that must be Cambodian. 

16 

A. 

Cambodian, yes. 

17 

Q. 

And the one after that's the Spanish 

version — 

18 

A. 

Yes . 

19 

Q. 

— that's referenced on the list? 

20 

A. 

Yes. 

21 

Q. 

And then after that is 

"Cigar-Asphyxionado, " 


22 

which is 

also referenced on the list as No. 9; 

correct? 

23 

A. 

That's correct. 

24 

Q. 

The next one in this exhibit is "The 


Truth 

25 About Cigars," which is the same as the recently 

used 
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it's the 
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which is 


list; 


what the 


that to 


18 

19 

materials 

20 

that 

21 

list? 

22 

23 

because 

24 

25 

26 

27 

28 

Korean, 


(619) 544-8344 


leafing 


ETS materials listed No. 10? 

A. That's true, yes. 

Q. Okay. The next one corresponds to and 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 
same thing as "Foto-Platica Sobre El Tobacco," 

No. 11 and 12 on the recently used ETS materials 
is that correct? 

A. I don't know. I guess — I don't know 

second page is here. I think it must be. Let's 

Yes, that's true. 

Q. It is? 

A. Yeah. 

Q. Okay. There's a second — in the exhibit 
there's a second — second one of those that has a 
slightly different language on it also called 
"Foto-Platica Sobre El Tobacco." You understand 

be the second entry. 

There's two — would the two that are in 

documents that were produced to us correspond to 

fact that there are two entries. No. 11 and 12, on 

recently used ETS materials? 

A. Yes. 

Q. Okay. The next one in the exhibit of 
is "Deje De Fumar Por Un Dia." Would you agree 
that's No. 16 on the recently used ETS materials 
A. Yes. 

Q. Now, we run into a bit of a problem 

these remaining ones — 

A. I know what this one is. 

Q. Which one? 

A. This is the Korean No. 21. 

Q. So this is "Baby & Cigarette Smoke" in 


, CHRISTIANS & ASSOCIATES, A LegaLink Company 

is the next one in the — 

A. Yes. 

Q. And we're now talking — we're still 

through the Exhibit No. 432. That is the printed 
material that's referenced — 

A. Yes. 

Q. — in No. 21 on the recently used ETS 
materials? 

A. Yes, it is. 
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10 

Q. 

The next one is difficult 

to pronounce. 

so I 

11 

won't give the court reporter fits. 

But it is the 

12 

printed 

material that relates to No 

. 19 on the 

recently 

13 

used ETS 

— 


14 

A. 

Yes, it is. 


15 

Q. 

— materials? 


16 

A. 

Yes, it is. 


17 

Q. 

Are you familiar — oh, I 

see. 

18 


Next one in the recent — 

in the printed 


19 


name. 


20 

material that 


materials is a Spanish ad, again with a difficult 
but would you agree that it is the printed 


21 

corresponds 

to No. 18 

on the recently used ETS 

22 

materials? 



23 

A. 

I don't have 

that. 

24 


MS . 

KENNEDY: 

What's the reference 

25 


MR. 

GROSS : 

SC000297, it looks like. 

26 

298 . 




27 


THE 

WITNESS: 

Ours ends at 295. 

28 


MR. 

GROSS : 

I see. Why don't we switch 


number? 

through 

— can 
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1 we go off the record for a minute. 

2 (Discussion off the record.) 

3 MR. GROSS: Q. Okay. I added to your 


exhibit 

Having 

ETS 

the 

of the 
used by 
the 


marked 


433. 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

23 

24 


at the very end two more printed brochures. 

looked at them, would you agree with me that those 
brochures are Nos. 17 and 18 on the recently used 

materials list? 

A. Yes. 

Q. Okay. So just to make sure we're all on 
same page, basically what we have here are copies 
printed materials that were, in fact, recently 
the program insofar as they were distributed to 


public? 

A. 


Yes . 

MR. GROSS: Off the record for a moment. 
(Discussion off the record.) 

MR. GROSS: Back on the record. 

Mark this as exhibit next in order. 
(Whereupon, Defendants' Exhibit 433 was 

for identification.) 

MR. GROSS: Q. Before you is an Exhibit 


Do you recognize the advertisement that's in that 
exhibit? 

A. Yes. 
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25 Q. Is that the advertisement that was part 

of the 

26 Smoke-Free Cars & Homes Campaign — strike that. 

27 Was that part of the Smoke-Free Families 

Week 

28 or Month campaign in 1999? 
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1 

A. 

Yes. 


2 

Q. 

Is that true for the second page as well 


3 

A. 

I think the — I think the second page 

was 

4 

actually 

for a different placement. 


5 

Q. 

Let's start with the first page. The 

first 

6 

page is 

an ad that — what was the magazine or 

newspaper 




7 

in which 

that ad was placed? 


8 

A. 

Nuevo Mundo. 


9 

Q. 

Okay. Do you know whether ads like that 


10 

promoting the — well, does that ad relate to the 

health 

11 

effects 

of environmental tobacco smoke, albeit in 


12 

Spanish? 



13 

A. 

Yes. 


14 

Q. 

Were other ads like that ad placed in 

other 





15 

media around the same time? 


16 

A. 

We did a Vietnamese around the same time 


17 

Q. 

Another ad — a Vietnamese ad in a 

Vietnamese 




18 

newspaper that — 


19 

A. 

Yes. 


20 

Q. 

— was part of — I'm sorry — was part 

of 





21 

Smoke-Free Families Week or Month? 


22 

A. 

Yes . 


23 

Q. 

And that warned about ETS? 


24 

A. 

Yes . 


25 

Q. 

Were there any others? 


26 

A. 

Those are the only other ones I think we 

did. 

27 

Q. 

And was there advertising of a similar 

nature 





28 

done with respect to the other six or seven 

Smoke- 

Free 
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1 Families Months or Weeks that took place prior to 

this 


2 

3 

4 

5 

6 

7 

Juneteenth, 

8 
9 


one in 1999? 

A. I don't recall. 

Q. You don't remember one way the other? 
A. Yeah, I can't remember if we ran ads. 
Q. What is the second page? 

A. I think the second page we did for 


which is 

Q. 


an African-American event. 

I'm sorry. What was it? Juneteenth? 
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10 

A. 

Juneteenth. 


11 

Q. 

What is that event? 


12 

A. 

It's an annual event celebrated by the 


13 

African- 

American community. 


14 

Q. 

In June? 


15 

A. 

Yes . 


16 

Q. 

And do you annually provide ETS-related 


17 

materials at the Juneteenth event? 


18 

A. 

Well, we run an ad every year. I would 

answer 


19 

that yes 

. 


20 

Q. 

And is the Juneteenth event an event that 

takes 


21 

place on 

a given day in a given place in Santa 

Clara 


22 

23 

County? 

A. 

It's the same — I believe the second or 

third 


24 

weekend 

in June every year. It's the time — 


25 

Q. 

It's an actual event? 


26 

A. 

It's an actual event, and this ad would 

have 


27 

been in 

the program. 


28 

Q. 

Oh, it goes in the program? 
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1 A. Program for the specific event. 

2 Q. And the program, I take it, is 

distributed to 

3 the people who attend the event? 

4 A. Well, I think it has a wider distribution 

than 

5 that, but yes. 

6 Q. And in past years besides 1999, for 

Juneteenth 

7 did you put in ETS-related advertising like that? 

8 A. Similar, yes. 

9 Q. We discussed briefly before the 

Secondhand 

10 Smoke Hotline or Help Line. How long has that 

been in 

11 existence? 

12 A. I believe it started in 1994. 

13 Q. And for a period of time it was 

administered by 

14 your program and then later by the American Lung 

15 Association; is that correct? 

16 A. The Lung Association always did the 

hotline, 

17 but we provided partial funding for it. 

18 Q. Where is the hotline advertised? Where 

is the 

19 number put out? 

20 A. It appears in some of the materials that 

we' ve 

21 produced. They do some of the publicity 
themselves 

22 through their own channels. And for a period of 

time we 

23 had some stickers that we would give to people. 

24 Q. So you'd give stickers? 
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25 


Are some of the other materials 


when 


talking 


26 refer to materials that you produce, are you 

27 about in some of the newspaper or media printed 

28 advertisements and also in fliers and things of 
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1 nature? 

2 A. Yes. 

3 Q. When people call that hotline, do they 


record 


situation 


4 information about secondhand smoke? 

5 A. They don't. It's a reporting hotline to 

6 concerns they have about secondhand smoke in a 
i 

7 that may or may not violate a law or ordinance or 

8 may be some kind of inconvenience that they would 

9 some help. 

.0 Q. That's the only purpose for it? You 


can't, 


11 like, call up and ask for information about 

12 environmental tobacco smoke? 

13 A. People would — since it resides in the 

Lung 

14 Association, would be referred to another 
extension. It 

15 is a separate and distinct number from the general 

16 American Lung Association phone number. 

17 Q. And if people call that hotline — are 

there 

18 people who call that hotline and request 

information 

19 about secondhand smoke? 

20 A. I understand that there have been. 

21 Q. Okay. And then that's provided by the 


American 


22 Lung Association or, previously to that, by your 

23 program, to the persons who requested it? 

24 A. Yes. Once in a while they're referred 


back to 


about 


25 us. 


Q. And I take it there probably will be 


27 information that provides sort of the actual data 

28 what's happened with the hotline in these progress 
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1 reports that you've provided to us? 

2 A. Only for the period of time that we've 

provided 

3 funding. And there will be some of that in there. 

4 Q. With respect to specific issue campaigns 


5 ETS, we've talked about a variety of campaigns. 
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including the Smoke-Free Cars & Homes Campaign 


that' s 

7 

talked 

8 

talked 

9 

within 

10 

own 

11 

like 

12 


13 

that we 

14 

programs 

r 

15 


16 

little 

17 

Workplaces 

18 

i Q — 

19 

y - 

20 

' 94, 

21 


22 


smoke-free bar 

23 

instead 

24 

secondhand 

25 

26 

27 

28 

information to 


been re — you know, the more recent campaign, we 
about the Smoke-Free Bars Campaign, and we've 
about some smaller events and projects that occur 
that maybe don't rise to the level of being their 
campaigns but are, nonetheless, events that occur, 
the poster program. 

Can you name for me some other programs 

haven't yet covered that relate to ETS events, 

activities that I haven't covered? 

Actually, why don't I help you out a 

bit. You did name earlier the Smoke-Free 

Campaign. Do you know when that took place? 

A. That was an earlier one that took place 

probably from the beginning of the program through 

in that area, maybe '95. 

Q. Was that campaign similar to the 

campaign in terms of what you were doing, but 

focused on work — other workplaces where 

smoke was no longer — was in the process of being 
banned? 

A. Similar, but not nearly as extensive. 

Q. But basically, it was to provide 
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1 workplace — those who control workplaces about 

2 environmental tobacco smoke and about laws 


relating to 

3 smoking in public places? 

4 A. Yes. 

5 Q. Earlier when we were also going through a 

6 general list, we talked about ongoing efforts 
apart from 

7 specific campaigns. And I believe you mentioned 

health 

8 fairs, pamphlets, speaking at groups, and advising 


way I 

the 

engage 


9 

10 

11 

12 

13 


let me back up. This is a little confusing the 

just presented that. Skip that for a minute. 

You mentioned that one of the things that 

program does or perhaps its subcontractors do is 

in radio talk shows and cable TV talk shows that 
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relate 

14 

smoke 


15 

information 



16 

them in 

17 


18 

the 

19 

tape 

20 

be 

21 

pieces. 

22 

have 

23 


24 


25 

range. 

26 

seven 

27 


28 


to where information about environmental tobacco 
is presented. Do you have any specific 
about any such talk shows? Do you recall any of 
particular? 

A. I didn't hear any of the talk shows on 

radio. One of the cable television shows, I saw a 

of it. They were nonscripted, so they tended to 

reactive to questions or other presentation 

Q. Do you know how many of these talk shows 

taken place over the years? 

A. The cable — not that many. Maybe two or 
three. The radio, perhaps six, seven, in that 

Q. So you specifically remember maybe six or 

radio talk shows addressing — 

A. Right. 
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1 Q. — smoking issues, including 

environmental 

2 tobacco smoke? 

3 A. Yes, right. 

4 Q. Okay. 

5 MS. KENNEDY: For what time period? 

6 THE WITNESS: Probably for the whole 

length of 

7 the program. 

8 MR. GROSS: Q. And there could be more. 

Those 

9 are just the number that you remember? 

10 A. Yeah. I'm just — I don't — it doesn't 

happen 

11 all the time, and it's not a regular occurrence. 

12 Q. In terms of other ongoing efforts, you 

13 mentioned health fairs and community fairs. Would 

14 information about health fairs and community fairs 

that 

15 have been done by your regional offices be 
contained in 


16 the progress reports that you provided to me 

today? 

17 A. Yes. 

18 Q. Is that also true with respect to 
pamphlets 

19 that were distributed by your regional offices to 

the 


20 public? Would there be information about what 
pamphlets 

21 were distributed and when? 

22 A. The "when" would be. I'm not sure if 


always 
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23 

they 

24 

the 

25 


26 

There 

27 

what 

28 


the "what." But it would describe in context what 
were used for; in other words, the type of event, 
projected audience. 

Q. The same is true with speaking groups? 
will be some summaries in these documents about 
speaking events took place? 
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that 

your 

provide 

contact 

of 


A. Yes. 

Q. I think the last thing you mentioned in 

listing earlier was that the regional people in 

program advise others at the regional level about 
ETS-related issues so that those people can then 

that information to the people they come into 

with. 

Would that — is that a correct summary 


9 another category of activities that they do at the 

10 region? 

11 A. Yes. 

12 Q. And would that also be in these progress 

13 reports, summaries of that type of activity? 

14 A. I think they're referred to as — with 

the term 


15 "multidisciplinary teams." 

16 Q. Okay. And just generally speaking, I 

take it 


17 

easily 

18 

pamphlets, 

19 
it 

20 
21 

the 

22 

23 

since 


you don't have — you couldn't really sort of 

list for me specific health fairs, specific 

specific speaking engagements, et cetera. But is 

fair to say that those types of events have just 
happened regularly throughout the time period that 

program has been ongoing? 

A. There have been more of them in recent — 


24 we've had our own internal staff, there's been a 

greater 

25 number of them. So since '97. 

26 Q. And before that, were there as many in 

total, 

27 just some of them were being done by 
subcontractors? 


28 A. Yes. And they tended to be, I think, 

overall, 
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1 fewer. I think it's more of a popular venue now. 
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of 


people's 


— not 

7 

with 

8 

finding 

9 

So 

10 

strategy. 

11 

terms 

12 

13 

least 

14 

from them 



15 


16 


17 

these 

18 


19 

not a 

20 

in 

21 

have 

22 


23 

mind. 

24 


25 


26 


27 

through 

28 


Q. Is that because it's perceived that some 

these person-to-person type contacts are the most 
effective in terms of the impact they have on 

behavior? 

A. It's another strategy that we developed 

that we developed, but that we use, in particular 

the Smoke-Free Homes & Vehicles Campaign, in 

that's more effective to reach people one on one. 

having a presence there enables us to use that 

Q. And when you say "effective," you mean in 

of actually changing behavior? 

A. Well, if not changing behavior, then at 

being able to reach them and to get a response 

and hopefully changing behavior. So it would be 
changing behavior at some level. 

MR. GROSS: Let's go quickly through 

progress reports. I have had a little bit of an 
opportunity to look at them over the break, but 

lot. So I don't think I want to go through them 

detail with you now. I also don't think we really 

time today. 

Since we only have one copy, if you don't 

I'll just sort of lean over you with them. 

Perhaps, first, I should have the court 
reporter mark these. 

(Whereupon, Defendants' Exhibits 434 

442 were marked for identification.) 
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of 


and 


7 


reports, and 
9 

10 

time 

11 

periods, 


(Recess taken.) 

MR. GROSS: Back on the record. 

Q. I'd like to go over with you now a series 

documents that you produced to me today that we've 
marked as Exhibits 434 through 442. Why don't you 
describe for me generally what these exhibits are, 

then I'll ask some more specific questions. 

A. These are what are called progress 

these are reports that we give — are required to 
provide to the state on a semiannual basis. The 

periods covered generally are six-month time 
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12 

covered 

13 

time 

14 

will 

15 


16 


17 

determined by 


18 


19 

me here 

20 

over 

21 

fact, 

22 

actually 


23 

that 

24 


25 


26 

these 

27 

the 

28 

reflects 


but there are some reports in this time period 

by these exhibits that reflect a greater period of 

and are inclusive of shorter periods of time but 

also bridge greater periods of time. 

Q. Okay. 

A. The schedule of these reports is 
the state. 

Q. And the reports that you've produced to 

which cover a certain time period — and we'll go 

that in a minute — are intended to reflect or, in 

do reflect the activities that the program has 

undertaken during the time period reflected; is 

correct? 

A. Yes. 

Q. And I notice on the front page of each of 
there is a certification that says, "I affirm that 
information presented in this report accurately 
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1 the current status of this project." And then 

it' s 


2 

signed 

by the project director and the coalition 

3 

chairperson. 

4 


I take it the project director is the 

director 



5 

of the 

program, as we've been calling it; that is. 

the 



6 

Tobacco Prevention & Education Program of the 

7 

Santa 

Clara Department of Health Services? 

8 

A. 

Department of Public Health, yes. 

9 

Q. 

And then the other signature is by the 

10 

coalition chairperson. Is that the coalition that 

we 



11 

talked 

about earlier today that advises the 

project — 



12 

A. 

Yes. 

13 

Q. 

— or the program? 

14 


And by signing that, I take it, then, the 

15 

signatures are certifications that this is 

accurate 



16 

information — 

17 

A. 

Yes . 

18 

Q. 

— of the program? 

19 

A. 

That's true, yes. 

20 

Q. 

Okay. Let's just quickly go over what 

each of 



21 

these 

are. 

22 


There's a report period that's indicated 


on the 
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23 front cover page. First of all, the clipped 
materials 

24 that are with each cover page, I assume that is 

the 



25 

report; 

is that correct? 


26 

A. 

Yes . 


27 

Q. 

And is it the entire report corresponding 

with 





28 

each cover page? 
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1 

A. 

There may be some pages, like staffing 

pages 





2 

and some 

other small pages, that might be missing. 


3 

Q. 

Okay. But all the pages that are in here 

are 





4 

actually 

pages of the report? There just could be 

some 





5 

additional pages — 


6 

A. 

Right. 


7 

Q. 

— of the report that aren't in here? 


8 

A. 

The pages that might be missing would not 


9 

relate to any activities we did. 


10 

Q. 

Okay. There's, on the front of each of 

these 

r 




n 

a contract amount number which is in dollars. 

What 

does 




12 

that reflect? 


13 

A. 

Well — 


14 

Q. 

If you know. 


15 

A. 

Well, the number — I'm not sure, because 

these 




T 

16 

are determined — I mean, we fill these number — 

_L 

17 

don't know who fills those numbers in. I'm not 

sure 





18 

what those are about, because they don't seem to 


19 

relate - 

-I'm not sure they're accurate. They 

should 




20 

reflect 

the contract amount from the beginning of 

the 





21 

program. 



22 

Q. 

Okay. 


23 

A. 

So that it should reflect at the latest 

date 

a 




24 

much higher number than what's indicated. 


25 

Q. 

Okay. Well, then perhaps we shouldn't 

rely 

too 




26 

much on 

the contract amount, because it's not 

entirely 




27 

clear — 



28 

A. 

Right. 
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Q. — what that reflects. 

Are you involved in the preparation of 


3 reports in any way? 

4 A. Some of it. 
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Q. And are these reports created in the 


ordinary 



6 

course 

of business as part 

of your relationship 

and 






7 

reporting requirements to 

the state? 


8 

A. 

Yes. 



9 

Q. 

Now, the first one. Exhibit 411 — I'm 

sorry — 






10 

Exhibit 

434, is it correct 

that based on the box 

that' s 

11 

checked 

on the first page. 

that this is a report 

that 






12 

describes the activities that your program has 

engaged 






13 

in between July 1st, 1999 

and December 31st, 1999? 


14 

A. 

Yes. 



15 

Q. 

And for 435, this 

is a report that 

describes 





16 

the activities that your program has been involved 

in 

17 

between 

the time period of 

January 1st, 1999 to 


18 

June 30th, 1999? 



19 

A. 

Yes . 



20 

Q. 

Now, it looks to 

me, in reviewing these. 

like 






21 

436 through 439 are a set. 

in a sense; is that 

correct? 





22 

A. 

Okay. Those are 

— yes, right. 


23 

Q. 

So if I understand them correctly, is it 


24 

correct 

that what we have 

here, 436 is a summary 

of 






25 

the — 

is a summary of what the program has been 

doing 

26 

between 

the period of July 

1st, 1996 to December 

31, 

27 

1996? 




28 

A. 

Yes. 
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1 Q. And then 437 is for the time period 
January 1, 

2 1997 to June 30, 1997? 

3 A. Yes. 

4 Q. And 438 is for July 1, 1997 to December 


5 1997? 

6 A. Yes. 

7 Q. And then 439 is a document — it's the 

final 

8 comprehensive report that accumulates the 

information 

9 from the first three, and creates a report about 

what 

10 the program has been doing from July 1st, 1996 to 

11 July 30th, 19 — June 30th, 1998; is that correct? 

12 A. Yes. 

13 Q. Okay. Now, Exhibit No. 440, I take it 


this is 
31st, 


14 the report for July 1st, 1998 through December 

15 1998 of the program's activities, and that this 
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one 

16 

just 

17 

18 

19 

20 

sense 

21 

is 

22 

comprehensive 

23 

24 

25 

hasn't been 

26 

27 

28 


actually goes along with — well, why don't we 

stick with that. Is that correct? 

A. Okay. That's correct. 

Q. And 430 is related to Nos. — I'm sorry. 

440 is related to Nos. 434 and 435 in the 

that each of those covers a reporting period that 

going to be part of, ultimately, one final 

report for July '98 through June 2001? 

A. Yes. 

Q. And that final comprehensive report 

done yet because we're not to that period? 

A. That's correct. 

Q. Finally, 441 is the progress report for 
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1 January 1995 through June 30, 1995; is that 


correct? 


report 

for 


2 

3 

4 


5 

6 
7 


442 is 
1994 

mean 

doing 


8 

9 

10 

11 

12 

13 


accurate by 

14 

15 

16 

17 

always 

18 

19 

over 

20 

we can 

21 

the name 


A. That's correct. 

Q. And then 442 is the final comprehensive 
that's for the period of July — go off the record 
one second. 

(Discussion off the record.) 

MR. GROSS: Q. And finally. Exhibit No. 

the final comprehensive report that covers July 1, 

through June 30, 1996? And when I say "covers," I 

it sets forth the activities that your program was 

during that time period. 

A. Yes. 

Q. All of these have been certified as 

signature page; correct? 

A. Yes. 

MS. KENNEDY: Who signed them? 

THE WITNESS: There's a variety. It's 

Roger at the bottom. 

MR. GROSS: Q. Let's, actually, just go 
that quickly, only so that we can make sure that 
read the handwriting. I want to make sure what 


22 

23 


who 

24 

for your 

25 


them 


of the person is who's signing it. 

We already discussed that it's the person 

is the project director or the program director 

program. Is this name which appears on many of 
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what is 


26 

27 

28 


Dena Dickinson? 

A. Yes, it is. 

Q. And the name for the coalition person. 
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1 

that name? 


2 

A. 

Roger P. Kennedy, M.D. 


3 

Q. 

Okay. 


4 

A. 

Although it's not always signed the same 


5 

Q. 

But Mr. Kennedy is the person who signed 

all of 





6 

the coalition signatures? 


7 

A. 

Yes . 


8 

Q. 

And besides Dena Dickinson, for a period 

of 





9 

time the person who was signing as the project 

director 




10 

was — 

what's that name? 


11 

A. 

That's — I had referred to her earlier 

by her 





12 

common 

name, but it's signed Barbara Broderick. 


13 

Q. 

And she was the program director during 

the 





14 

periods 

when she signed? 


15 

A. 

Project director, yes. 


16 


MR. GROSS: Okay. Off the record. 


17 


(Discussion off the record.) 


18 


MR. GROSS: Q. Are there project report: 


19 

or, rather, progress reports and final reports 

like the 




20 

ones that we just went through for earlier time 

periods? 





21 

A. 

Yes . 


22 

Q. 

And are those kept in the regular course 

of 





23 

business and similar in nature the ones that we 

just 





24 

provide 

— we just looked through? 


25 

A. 

They cover different time periods 

perhaps, 

but 




26 

yes, they're similar. 


27 

Q. 

Okay. Well, for the time being, I won't 

ask 





28 

you to 

produce those. I understand you're trying 

to 
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1 produce for what you think is the relevant time 

period. 

2 Certainly this is the most relevant time period. 


So to 
ask 
if we 


3 avoid overburdening you, at least for now, I won't 

4 you to go back and produce ones from earlier. But 

5 ultimately do go to trial and I need more on this. 


I 
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7 


over the 


course of 

8 

mentioned 

9 

10 

entities? 



11 


12 

you've 

13 

just 

14 

reports 

? 


15 


16 

it' s 

17 

key — 

18 


19 

to 

20 


21 

has 

22 


23 


24 


25 


26 


these are 

27 

28 


might ask you for them. 

Over time we've mentioned — 

the deposition we've mentioned — or you've 

subcontractors. I take it, then, the department 
subcontracts certain activities to outside 


A. We have periodically. 

Q. Are the lists of the subcontractors that 


used for the time period of those reports that we 
went through, would they be indicated in those 
A. Yes, they are. 

Q. Can you list for me, just quickly, if 

something you have off the top of your head, the 

I guess what I should say is the most prominent 
subcontractors you have used that do work relating 

ETS? 

A. American Lung Association. A group that 

changed names. It's called the Bridge/Community 
Solutions. 

Q. Okay. 

A. Catholic Charities. 

Q. Okay. Just to back up for a second. 


all subcontractors for you? 
A. Yes. 
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Q. Because some of these names are also — I 


think 

as 

you 

( 

entities? 


the 


know 


taken a 


I've seen as contractors directly from the state 

well. Is that right? 

A. That may be. 

Q. But this is separate. This is the monies 
received, you then subcontract out to these 


7 

A. 

That's true, yes. 


8 

Q. 

Okay. Others? 


9 

A. 

I'm drawing a blank now with other ones. 

10 

Q. 

Have these three been 

contractors during 

11 

'96 to 

present time period? 


12 

A. 

Yes. 


13 

9 

Q. 

And they've all done ETS-related 

14 

A. 

Yes. 


15 

Q. 

If you can describe it 

quickly, do you 

16 

what types of warnings they've 

done? 

17 

A. 

I don't. I couldn't. 

It generally has 
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18 variety of approaches, depending on the 
populations that 

they're attempting to reach. So depending on the 


type 

the 


19 

20 

21 

22 


of culture that they're reaching, the age groups, 

venue for reaching them. 

Q. Did they try to reach — did those groups 


groups 


23 those subcontractors try and reach certain ethnic 

24 as well, perhaps non-English-speaking groups? 

25 A. Yes. 

26 Q. Spanish-speaking people? 

27 A. Yes. 

28 Q. Vietnamese-speaking people? 
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1 

A. 

Yes. 


2 

Q. 

Korean-speaking people? 


3 

A. 

Yes. 


4 

Q. 

Cambodian-speaking people? 


5 

A. 

Sometimes, yes. 


6 

Q. 

Maybe — can you list other languages of 

people 





7 

that these groups reach? 


8 

A. 

Eastern European, African, Japanese, in 


9 

addition 

to the ones that you mentioned. 


10 

Q. 

Okay. Any others? 


11 

A. 

Oh, Chinese. Probably Mandarin. 


12 

Q. 

Okay. 


13 

A. 

Those are the major ones that come to 

mind. 





14 

Q. 

If you took all of those different groups 


15 

well, let me back up. 


16 


What groups — you mentioned that more 


17 

recently 

, the last two years, your program has 

also had 




18 

the capacity to reach specific 

foreign- 

language-speaking 


19 

groups as well; is that right? 


20 

A. 

Yes. 


21 

Q. 

What groups have you reached? Are there 

any 

22 

that are 

in addition to those that you just listed 

for 





23 

the subcontractors? 


24 

A. 

None in addition. 


25 

Q. 

Which are the ones that you do reach 

directly 




26 

through 

the program? 


27 

A. 

Spanish speaking, Vietnamese, Cambodian. 

Those 

28 

are the 

predominant ones or those are the ones. 
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1 Q. When you add up those groups and the 

other 
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2 

3 

any 

4 

5 

of 

6 

7 

8 

selected 

9 

the 

10 

11 

12 

somebody 

13 

specifically 

14 

up. 

15 

16 

exist 

17 

unlikely 

18 

19 

20 

populations 

21 

22 

23 

specific 

24 

we' ve 

25 

26 

access 

27 

28 

collect or. 


groups that — the other foreign-language-speaking 
groups that the subcontractors reach, do you have 

sense of what percentage of the overall 
nonpredominant — non-English-speaking component 

Santa Clara County those languages comprise? 

A. I don't. 

Q. Are the languages that are selected 

because they are the most predominant languages in 

county other than English? 

A. In some cases, yes. 

Q. In other cases, it's because there's 

that's specifically — some group that 
has 

an interest in warning about — well, let me back 

For those where it's not because it's a 
predominant language in the county, do programs 

because they are populations that are otherwise 

to be reached? 

A. Yes. 

Q. Is another reason because they are 

that tend to have high rates of smoking? 

A. Yes. 

Q. Are there any other reasons why those 
language groups are selected other than the ones 
just gone through? 

A. Because they're subcontractors that have 

to those populations. 

Q. Do you have any — does the program 
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1 for that matter, receive from any source data that 

2 relates to the — that quantifies the percentage 

of a 


3 

4 

5 

6 

we've gone 

7 

8 
9 

10 

11 

12 

13 

independent 

14 

15 


county that's reached by warnings, including ETS 
warnings? 

A. Not that I'm aware. 

Q. Other than the progress reports that 

through, recognizing that there are other progress 
reports as well, are there any other types of 
evaluations that are performed relating to the 
performance of your program? 

A. Yes. 

Q. What are those? 

A. For a period of time, we had an 

evaluator acting as a consultant to the program. 

Q. Who was that? 
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16 

17 

18 

19 

20 
21 
22 

your 

23 

received? 


A. Her name was Margie Becker. 

Q. And was she associated with some company? 
A. She had her own firm. 

Q. Did she write reports that evaluated the 
program? 

A. Yes. 

Q. Did you act upon those reports and tailor 
program based upon constructive criticism you 



24 

A. 

Sometimes. 


25 

Q. 

Are those reports easily located in one 

place? 

26 

A. 

They — actually, she put a lot — she 

worked 

27 

on the 

se reports. Part of her — the majority of 

her 





28 

time were in the preparation of these reports. 

There 
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1 

were some additional reports that she did 

regarding 




2 

specific contractors' performance, performances. 


3 


MS. KENNEDY: For clarity of the record. 

by 

4 

"these 

reports," you mean the progress reports — 


5 


THE WITNESS: The progress reports, yes. 


6 


She did not work with us beyond the 1998 

year. 

7 


MR. GROSS: Q. What time period did she 

work 





8 

with you? 


9 

A. 

She worked through June of '98. 


10 

Q. 

Do you know when she started? 


11 

A. 

Oh boy. 


12 

Q. 

Roughly. 


13 

A. 

Probably in 1994, I would say. Could 

have been 




14 

' 93. 

'93, '94. 


15 

Q. 

So there may be some evaluative reports 

that 

16 

still 

exist that are other than those that were 

produced 




17 

by her 

and that are other than those — 


18 

A. 

Right, that could be. The nature of her 


19 

statistical information was done for these 

reports. 





20 

More subjective analysis would be what would be 

perhaps 

21 

in the 

other reports. 


22 


MS. KENNEDY: And by "these reports," 


again you 

23 

24 

25 

produced? 

26 

27 

earlier 

28 


mean the ones that — 

THE WITNESS: I'm sorry. 

MS. KENNEDY: — have been already 

THE WITNESS: Yeah. 

MS. KENNEDY: And which you discussed 

today? 
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1 THE WITNESS: Yes. So her quantitative 

data 

2 would be here, and some qualitative data might be 

3 available in other reports. 

4 MR. GROSS: Off the record for a moment. 

5 (Discussion off the record.) 

6 MR. GROSS: Back on the record. 

7 We had a conversation off the record just 
so 


by 

provided 


8 

9 


be 


10 


the record is clear. It was about these reports 
Margie Becker. I requested that the reports be 
to me, and we haven't resolved it yet, but it'll 


11 looked into. 

12 Is that a fair — 

13 MS. KENNEDY: That's fair. 

14 MR. GROSS: — summary? 

15 MS. KENNEDY: Just also for the record. 


our 

16 

they're 

17 

date 

18 


19 


20 

that 

21 

to 

22 

' 98? 

23 

actionable 


concern was whether they were relevant, whether 
relevant at all, given that some of the reports 

back as far as 1994. 

MR. GROSS: Okay. 

MS. KENNEDY: And it's our understanding 
the Court has narrowed the scope of this lawsuit 
events occurring after 1998 — or December, is it, 

MR. GROSS: Well, in terms of what's 


24 under the lawsuit, that is the most up-to-date 

ruling, 

25 although the Court hasn't ruled out the 
possibility that 

26 information could be discoverable, for that matter 

27 relevant, to knowing what public knowledge is 

during 

28 that time period. 
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1 You might admit, it might be useful to 

2 information from before. That issue hasn't really 


we' ve 
like we 


3 

4 

5 


probably 

7 


addressed one way or the other by the Court. 

So for the purpose of discovery, I think 

tended to be a little broader on that basis; but 

say, we can talk about it further and that's 

what we ought to do. But I just wanted to at 
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least get 


8 that one part on the record. 

9 THE WITNESS: I'd like to also state that 

her 

10 name — Margie is what we called her. Her name is 

11 Margaret Becker. 

12 MR. GROSS: Okay. 

13 Q. We've talked about subcontractors, and 

we' ve 


14 talked about the program. 

15 I wanted to get a list from you of other 

16 entities, public or private, that do warning or 

17 educational activities about ETS in the County of 

18 Santa Clara. 

19 And just to give you some ideas what I'm 

20 thinking about, I'm thinking about Prop 10-related 

21 entities. Department of Education, competitive 


grantees. 





22 

If you could 

provide me with 

the most 


23 

exhaustive quick list 

you can of those sorts of 

entities 





24 

that provide ETS-related warnings in 

Santa Clara, 

that 

25 

would be helpful. 




26 

A. Well, the Ed 

— Santa Clara 

County Office 

of 

27 

Education. 




28 

Q. Okay. 
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1 A. There are some schools, individual 

schools 


and 


2 and/or school districts that provide information. 


3 they receive funding directly from the state. 

4 The competitive grantees, although I 
don't know 


5 necessarily what they do. 

6 Q. And would the competitive grantees that 

are in 


7 this area be the ones that are in — are you 

familiar 

8 with the project directories that the Department 


9 

10 

11 

12 

those 

13 

14 

15 

ETS-related 

16 

17 

don't work 

18 

knowledge of 

19 

20 

television 


A. Yes. 

Q. — of Health Service creates? 

So there's a list in there of Bay Area 
competitive grantees. That would identify who 

competitive grantees are? 

A. That is the list, yes. 

Q. Okay. What other entities provide 

warnings? Are there any Prop 10 activities? 

A. There are Prop 10 activities, but we 

with them at all. So I have no firsthand 

anything that they produce or have produced. 

Q. Have you seen Prop 10 advertising on 
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21 

22 

23 

television 

24 

25 

26 

I' ve 

27 

28 


while in Santa Clara County? 

A. I have not seen it on television, no. 

Q. Is that because you don't watch 

much 

or — 

A. I don't watch it much. 

Q. I know, for example, out in Walnut Creek 

seen a number of ads — well, strike that. 

Are you aware — have you seen any 
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1 Prop 10-related advertising of any type in the 

county. 



2 

to your 

knowledge? 


3 

A. 

Radio. 


4 

Q. 

What type of radio advertising? ETS 

related? 





5 

A. 

I believe so, yes. 


6 

Q. 

You just know it anecdotally from having 

heard 





7 

it? 



8 

A. 

Yes. 


9 

Q. 

Do you know who the people are who 

coordinate 




10 

the Prop 

— what the name of the entity is and who 

the 





11 

lead people are who coordinate Prop 10 in Santa 

Clara 





12 

County? 



13 

A. 

I know it's part of the Social Services 

Agency. 





14 

I don't 

— 


15 

Q. 

Oh, that's right. Do you know the people 

over 





16 

there? 



17 

A. 

No, I don't. 


18 

Q. 

Okay. I think we've listed American — 

at 





19 

various 

points you've mentioned American Lung and 


20 

American 

Cancer as groups that do ETS-related 

warnings 

r 




21 

is that 

right? 


22 

A. 

Yes . 


23 

Q. 

How about American Heart? 


24 

A. 

I don't really know what they do. They 


do have 

25 a representative, who is a volunteer, who is on 

our 


26 coalition. I don't know exactly what they do. 

27 Q. You mentioned the — I can't remember the 

name 

28 of it, but the local hospital. Do you know 

whether 
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1 other area hospitals engage in — provide patients 

2 other types of educational activities provided by 
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3 environmental tobacco smoke? 



4 

A. 

I think Kaiser does. 


5 

Q. 

Kaiser? 


6 

A. 

Yes . 


7 

Q. 

How about any other HMOs? 


8 

A. 

Not that I'm aware of. 


9 

Q. 

I don't have time to go through — I know 

I' ve 





10 

seen some 

: Kaiser materials in the materials that 

you 





11 

produced 

to us, pamphlets. Are you familiar with 

any 





12 

pamphlets 

; that Kaiser has done that relate to ETS? 


13 

A. 

I'm not. 


14 

Q. 

Okay. Is another source in Santa Clara 

County 





15 

of warnings relating to ETS the Department of 

Health 





16 

Services 

overall statewide media campaign? 


17 

A. 

Yes. 


18 

Q. 

And that involves advertising on 

television 

at 



19 

certain times at least? 


20 

A. 

Yes . 


21 

Q. 

Radio? 


22 

A. 

Yes . 


23 

Q. 

And again, these questions are sort of 


24 

generally for the whole time period, not any 

specific 




25 

time period. 


26 


Billboards? 


27 

A. 

Yes . 


28 

Q. 

Bus shelters? 


204 

VAIL, CHRISTIANS & ASSOCIATES, A LegaLink Company 
(619) 544-8344 



i 

A. 

I don't recall seeing any bus shelters. 


2 

Q. 

How about bus sides, on buses? 


3 

A. 

Yes. 


4 

Q. 

Bus sides? Newspaper ads? 


5 

A. 

Yes, I have, yes. 


6 

Q. 

Magazine ads? 


7 

A. 

Yes. 


8 

Q. 

Any other types of media produced by the 

state 





9 

that relate to ETS that have aired or been posted 

in 

10 

Santa 

Clara? 


11 

A. 

Well, we did some in the theater slide 


12 

presentation. 


13 

Q. 

When you say "we did" — 


14 

A. 

The program. 


15 

Q. 

So the program actually did some — 


16 

A. 

Yes. 


17 

Q. 

And those are — when you say "theater 

slides. 

1! 




18 

do you 

mean the slides that come up before a 

movie. 

19 

before 

the previews come up? Is that what you're 


20 

talking about? 


21 

A. 

Yes. 


22 

Q. 

Do you know when you did those? 
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23 

A. 

I believe I have them on my list, the 

dates. 



24 

Q. 

On your — oh, this list? 

25 

A. 

Yes . 

26 


MR. GROSS: Let's mark this. 

27 


(Whereupon, Defendants' Exhibit 443 was 

marked 



28 


for identification.) 
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1 


MR. GROSS: Q. Okay. I don't have a 

copy of 



2 

that, sc 

i I'm just going to look over your shoulde: 

on 



3 

it. This is Exhibit No. 443. Is this a document 

that 



4 

you prepared? 

5 

A. 

Yes, I did. 

6 

Q. 

And at the top it says "Media 

Expenditures." 



7 


Are these ETS-related expenditure 

figures? 



8 

A. 

Some of these are. 

9 

Q. 

And these are — looks to me Metro 

10 

Newspapers — is that ads that have been in 

newspapers? 



11 

A. 

Yes. 

12 

Q. 

And it's during the period of February 

00 

Oh 



13 

through 

July '98? 

14 

A. 

Yes. 

15 

Q. 

And you spent $14,001 on newspaper ads? 

16 

A. 

Yes. 

17 

Q. 

Some of those ads are ETS ads? 

18 

A. 

No. 

19 

Q. 

Okay. Wild 94.9, that's radio ads, I 

assume? 



20 

A. 

Yes. 

21 

Q. 

And this is for the time period June '98 

22 

June 8, 

'98 through June 28th, '98? 

23 

A. 

Yes. 

24 

Q. 

Were those radio ads related to ETS at 

all? 



25 

A. 

Actually, I'm not sure what those were. 

26 

Q. 

They may or may not have been ETS 

related? 



27 

A. 

Yes. 

28 

Q. 

And the program spent $24,000 on those? 
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1 

A. 

Right. 

2 

Q. 

Do you know whether the other two 

entries, 



3 

Century 

Media Network or KNTV, involved 

ETS-related 



4 

advertising? 

5 

A. 

Century Media Network did. 

6 

Q. 

Is that the movie theater slides — 
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7 


8 

9 

10 

understanding 

11 

31, '98 

12 

$8,850 on 

13 

14 

15 

16 

17 

18 

19 

20 

11th, '98 

21 
22 

23 

recent 

24 

advertising 

25 

26 

advertising 

27 

available. 

28 


A. Yes. 

Q. — we were talking about? 

A. Yes, it is. 

Q. And during the period — if I'm 

this chart correctly, during the period of July 

through November 19th, '98, the program spent 

that? 

A. Yes. 

Q. And KNTV, is that a television station? 

A. Yes. 

Q. And those ads for $100,075, were they ETS 
related at all? 

A. Some of them were, yes. 

Q. And those took place between February 

and May 31st, '98; is that correct? 

A. That's correct. 

Q. And this document just reflects some 

media advertising? It's not the total media 

that's been done over the years? 

A. This was a very large amount of 

because of some budget amounts that were 

Q. Okay. 
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1 A. So it is the most significant period of 

2 advertising that we've done. 

3 Q. But again, there are other periods where 


you've 


that we 


can' t 


of the 


4 done advertising? 

5 A. Nothing to this extent. 

6 MR. GROSS: Okay. Well, I see that it's 

7 6 o'clock, just about, which is the time we said 

8 would stop for the day. 

9 As we discussed, I hope to not have to 

10 back to seek any more testimony from you, but I 

11 absolutely guarantee that. I did try to go fairly 

12 quickly through the afternoon, based on the pace 

13 morning. There were some topics I'd like to get 


stand 


14 and haven't. So I guess that's kind of where I 


15 right now. 

16 Maybe what we should do is just talk, as 

17 appropriate, later about whether it will be 
necessary or 

18 appropriate to bring Mr. Nichols back. 

19 And thank you very much for your time. 

20 MS. KENNEDY: Thanks. 

21 (Whereupon, the deposition was adjourned 
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at 



22 

5:56 p.m.) 


23 

—oOo— 

I declare under penalty of perjury that 

the 


24 

foregoing is true and correct. Subscribed at 

, California, this 

day of 


25 

, 2000. 


26 Richard Nichols 

27 

28 
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